
land use, so long as some ration-
al relationship exists between
the proposed regulation and the
problem it was intended to
address.  In practical terms, this
has meant anyone seeking to
challenge a land use regulation
has borne the burden of proving
that the problem identified could
not, under any circumstance, be
addressed by the regulation – a
Herculean and prohibitively
expensive task.

Ambler Realty was followed by
Nectow v. City of Cambridge,5

which effectively requires cities
to provide an exception or vari-
ance process to insure that par-
ticular properties are not unfair-
ly burdened by zoning regula-
tions.  Ambler Realty stated,
“The governmental power to
interfere by zoning regulations
with the general rights of the
land owner by restricting the
character of his use, is not
unlimited, and, other questions
aside, such restriction cannot be
imposed if it does not bear a
substantial relation to the public
health, safety, morals, or general
welfare.”6

As stated above, a municipality
must be able to rationally relate
its zoning ordinances to the
legitimate governmental goals

identified.  Some cities have
claimed a “rational relationship”
between land use ordinances
and city goals based upon little,
if any, scientific research; few
cities employ trained data ana-
lysts, statisticians, or applied
science researchers.  Absent
sound inferential research or
data to demonstrate otherwise,
they tend to adopt “common
sense” regulations that they
believe – or hope – will address
perceived problems in their
community.  Unfortunately, in
some cases these regulations
impose huge burdens on the reg-
ulated parties that continue to be
felt for years, while ultimately
failing to solve the problems
they were intended to address.  

Sometimes the elected officials
who voted the regulations into
law have held the view that they
could amend the regulations
later if they were not working;
other times, the original elected
officials have been out of office
before the impact of the regula-
tions was really understood.
Those subject to the regulations,
in order to defend their property
rights in court, have been
required to prove that the asser-
tions on which the regulations
were based not only were
wrong, but could never be right.

Such proof has been effectively
impossible for the average prop-
erty owner to accomplish.  The
result of “rational relationships”
as a basis for land use regulation
has been that what began with
good intentions has sometimes
resulted in a “process”structure
that harms citizens and the com-
munity, lacks accountability, and
fosters unequal treatment.

The regulation of signage is a
complicated undertaking for a
number of reasons.  Signage
involves real property interests,
but it also involves a broad
array of speech, from the purely
commercial to the purely politi-
cal.  Until fairly recently, com-
mercial signs were treated as any
other land use, and little, if any,
consideration was given to its
speech functions.  Regulators
presumed signage was an activi-
ty, not speech, and that the state
had substantial latitude in regu-
lating it.

Now more municipalities are
realizing not only that commer-
cial speech helps to maintain a
healthy local economy, but also
that signage regulation, because
of its protection under the First
Amendment, requires a standard
more strict than “rational rela-
tionships” logic.
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1. 272 U.S. 365, (1926).
2. “The ordinance now under review, and all similar laws and regulations, must find their justification in some aspect of the police power,
asserted for the public welfare.”  Village of Euclid v. Ambler Realty, 272 U.S. 365, 387 (1926).
3. “The bill alleges that the tract of land in question is vacant and has been held for years for the purpose of selling and developing it for
industrial uses, for which it is especially adapted, being immediately in the path or progressive industrial development; that for such uses
it has a market value of about $10,000 per acre, but if the use be limited to residential purposes the market value is not in excess of
$2,500 per acre; that the first 200 feet of the parcel back from Euclid avenue, if unrestricted in respect of use, has a value of $150 per
front foot, but if limited to residential uses, and ordinary mercantile business be excluded therefrom, its value is not in excess of $50 per
front foot.”  Village of Euclid v. Ambler Realty, 272 U.S. 365, 384 (1926).
4. “The harmless may sometimes be brought within the regulation or prohibition in order to abate or destroy the harmful. The segregation
of industries, commercial pursuits, and dwellings to particular districts in a city, when exercised reasonably, may bear a rational relation to
the health, morals, safety, and general welfare of the community.”  City of Aurora v. Burns, 149 N.E. 784, 789 (1925).
5. 277 U.S. 183 (1928).
6. Id. at 188-189.

Introduction

Cities have long relied on the
guidance offered by Village of
Euclid v. Ambler Realty.1 in reg-
ulating land use.  Ambler estab-
lished, among other things, that
it is constitutional to enact zon-

ing ordinances for the purpose
of promoting health, moral,
safety and general welfare
objectives.2 In particular, the
ruling validated the use of
municipal police powers to cre-
ate zoning districts and restrict
the uses allowed in those dis-

tricts, even if that meant proper-
ty owners were denied the high-
est and best use of their proper-
ty.3

Under the Ambler Realty guide-
lines, virtually the only legal
requirements the government
needed to meet in order to justi-
fy a land use regulation was to
show that the regulation was not
arbitrary and that it could be
rationally related to a legitimate
governmental objective.4 This
has become known as the
“Rational Basis Test” of judicial
review.  

Ambler Realty has been inter-
preted to give local governments
broad discretion in regulating
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