
“Congress shall make no law
respecting an establishment of
religion, or prohibiting the
free exercise thereof; or
abridging the freedom of
speech, or of the press; or the
right of the people peaceably
to assemble, and to petition
the government for a redress
of grievances.”

The First Amendment appears
quite simple on its face, but its
scope and protections have been
subjected to continual challenge
by local community actions.
Over the past seventy years, the
Court has dealt with a long
series of cases seeking to clarify
what “speech” is, who qualifies
as a “speaker,” and how, if ever,
governments may curb the right

to “speak.”  One area of con-
tention has been the issue of
commercial speech.

Not long before the landmark
decisions Amber Realty and
Nectow, the U.S. Supreme Court
had decided Gitlow v. People of
New York.1 In that decision, the
Court stated an assumption with
far-reaching consequences:  that
the First Amendment not only
applied to Congress, it also
applied to the states through the
Fourteenth Amendment.

In 1931, the U.S. Supreme
Court decided Stromberg v.
California,2 in which, for the
first time, it struck down a state
police power law on First
Amendment grounds.  Few

scholars realized it, but these
two decisions set land use plan-
ning in many states on a colli-
sion course with the U.S.
Constitution, and the First
Amendment in particular.  The
stage had been set in Meyer v.
Nebraska,3 when the Court
noted that “determination by the
legislature of what constitutes
proper exercise of police power
is not final or conclusive but is
subject to supervision by the
courts.”

Commercial Speech
Protections Clarified

For a considerable period of
time, the Supreme Court
appeared to be struggling with
the distinction between what is
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A community that
values a free
press must also
respect the com-
mercial speech
that enables the
expression of
political and philo-
sophical ideas.

1. 268 U.S. 652 (1925).
2. 283 U.S. 359 (1931).
3. 262 (U.S. 390 (1923).
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the Court had said, “the exhibi-
tion of moving pictures is a
business … not to be regarded
…. As part of the press or the
country or as organs of public
opinion.”  About the same time,
in Breard v. City of Alexandria,10

the Court expanded its defini-
tion of the “press” to include
magazines, saying, “We agree
that the fact that periodicals are
sold does not put them beyond
the protection of the First
Amendment.”

The interrelationship of protect-
ed speech and commerce was
further explored in Smith v.
California.11 Justice Brennan
delivered the opinion of the
Court, underscoring First
Amendment protection of the
“publication and dissemination
of books and other forms of the

printed word.”  He wrote, “it is
of course no matter that the dis-
semination takes place under
commercial auspices.”

Individual Rights
Versus Public
Benefits

The Court had witnessed a vir-
tual explosion of intrusive land
use regulations following the
1924 issuance of a Standard
State Zoning Enabling Act
under U.S. Department of
Commerce Secretary Herbert
Hoover (the Act was designed to
give states the authority to regu-
late land use).  States were using
this authority in a manner that
curbed individual rights.
Demonstrating its respect for
local government, the Court
walked softly in these matters,

but began slowly chipping away
at the state’s ability to continue
its high level of interference.

In 1971, the Court handed down
Cohen v. California.12 In that
case, a man had worn a jacket
bearing an anti-war message
that contained offensive lan-
guage, and he was ultimately
sentenced to 30 days in prison.
Upon review of the case, the
Court said it is “often true that
one man’ vulgarity is another’s
lyric” (a quote which foreshad-
owed a move toward classifying
creative expression, or “aesthet-
ics,” as a matter of personal
taste, and subject to First
Amendment protection).  Mr.
Cohen’s conviction was over-
turned, in a rejection of the
state’s role as “guardians of
public morality.”  The Court

Signage need not be political
to enjoy First Amendment

protection.  The courts have
recognized that communication
about prices and products that

are available is beneficial to
the community and is protected

under the U.S. Constitution.
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4. 316 U.S. 52 (1942).
5. 323 U.S. 516 (1945).
6. 333 U.S. 507 (1948).
7. 334 U.S. 131 (1948).
8. 343 U.S. 495 (1952).
9. 236 U.S. 230 (1915).
10. 341 U.S. 622 (1951).
11. 361 U.S. 147, 150 (1959).
12. 403 U.S. 15 (1971).

called the “organized press” and
other forms of speech.  In the
case of Valentine v Chrestensen,4

a local ordinance prohibited dis-
tribution of commercial hand-
bills in order to reduce litter on
the streets.  In an effort to get
around the law and advertise his
business, one man printed a
political statement against the
ordinance on the back of his
commercial handbill.  Although
both the District Court and the
Circuit Court of Appeals had
ruled that the handbills consti-
tuted protected speech under the
First Amendment, the Supreme
Court reversed the decision, say-
ing that the First Amendment
did not protect purely commer-
cial speech.  The decision gave
fodder to those attempting to
limit other forms of commercial
speech, and who failed to track
the refinement and clarification
of the Court’s position through
its subsequent decisions.

In Thomas v. Collins,5 the Court
began to clarify for observers
the fine line that it perceived
between commercial and politi-

cal speech.  In that case, a union
official was served with a
restraining order preventing him
from giving a speech at a rally
without first obtaining an orga-
nizer’s card.  The argument in
part was over whether the
speech, which was intended to
solicit union membership, was
commercial in nature or politi-
cal, and whether it was constitu-
tionally protected speech.  The
Texas Supreme Court had
viewed the speech as merely the
conduct of business by a paid
union organizer (comparing the
conduct to that of a ‘salesman’),
and not the expression of an
individual’s views.  The U.S.
Supreme Court, however, found
that the idea that the First
Amendment’s safeguards did
not apply to business or eco-
nomic activity was “not sound.”
In overturning the decision of
the lower courts, it found that
implicit in Mr. Thomas’s speech
extolling unions was the solici-
tation to join the union, and it
praised Mr. Thomas for refusing
to adjust the wording of his
speech to disguise the fact that

he was seeking to bolster the
union’s membership.

Not long after, the Court consid-
ered Winters v. People of State
of New York,6 in which it recog-
nized First Amendment protec-
tions for book dealers even
though their activity was com-
mercial in nature.  Justice Reed,
writing for the Court, rejected
the “suggestion that the consti-
tutional protection for a free
press applies only to the exposi-
tion of ideas.”  That same year,
in U.S. v. Paramount Pictures,
Inc.,7 the Court protected mov-
ing pictures as a form of “press
whose freedom is guaranteed by
the First Amendment” despite
the commercial nature of the
film industry.  In Joseph
Burstyn, Inc. v. Wilson,8 the
Court reaffirmed that movies
were protected by the First
Amendment because they are “a
significant medium for the com-
munication of ideas.”  The
Court’s decision stated an out-
right rejection of a 1915 deci-
sion, Mutual Film Corp. v.
Industrial Comm’n,9 in which

The lines between
political speech and
commercial speech
are often blurred.
Many businesses
use political speech
to identify them-
selves as part of the
community in a way
that also increases
business.  



The owner of this house does not approve of
the fact that the town of Dundee, Oregon is

becoming a wine-tasting destination spot.
Many would disagree with the opinion, but in

America the freedom to express that opinion is
fundamental.

13. 381 U.S. 479 (1965).
14. 410 U.S. 113 (1973).
15. 421 U.S. 809 (1975).
16. 425 U.S. at 771.
17. 416 U.S. 1 (1974).
18. 431 U.S. 494 (1977).

that the Fourteenth Amendment
protects “… not merely freedom
from bodily restraint but also the
right of the individual to con-
tract, to engage in any of the
common occupations of life, to
acquire useful knowledge, to
marry, establish a home and
bring up children, to worship
God according to the dictates of
his own conscience, and gener-
ally to enjoy those privileges
long recognized at common law
as essential to the orderly pur-
suit of happiness by free men.”
In reviewing these intrusions on
fundamental rights, the Court
had adopted higher levels of
scrutiny, depending upon the
particular right at stake.
“Rational Basis” review became
inappropriate in cases where the
zoning was used to regulate cer-
tain traditional rights.

For example, compare Village of
Belle Terre v. Boraas17 with
Moore v. City of East
Cleveland.18 While these cases
involve due process rights,
rather than First Amendment
protections, they illustrate how
courts apply different degrees of
“judicial scrutiny” to local ordi-
nances, depending on what is
being regulated.  In Belle Terre,
the Village of Belle Terre want-
ed to restrict all property to sin-
gle family dwellings, and it
defined “family” fairly broadly
with regards to relationships by
blood, adoption and marriage.
The ordinance also allowed two
unrelated persons to live togeth-
er.  A group of six unrelated stu-
dents wanted to share a house in
Belle Terre, and sought an
injunction against the Village to
allow them to do so.  The

Supreme Court found that the
zoning ordinance was valid
under a “Rational Basis” review
standard.  The Village explained
that it was seeking to reduce
traffic and parking congestion
and noise, which the Court
believed was rationally furthered
by the ordinance.

In Moore v. East Cleveland,
however, the City ordinance,
drafted much like that of the
Village of Belle Terre’s, defined
“family” more narrowly.  It neg-
lected to include uncles, cousins,
and nephews, for example, who
may have wanted to live in the
same house.  The Supreme
Court found that the right to live
together as a family was a tradi-
tional and fundamental right.
“Strict Scrutiny” was applied,
and the Court found that the
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was starting to consider the
question of when the govern-
ment ought to be required to
prove that its interference with
an individual’s rights was actu-
ally resulting in a provable ben-
efit.

Cohen is remarkable here
because it provides a clue to a
personality shift in the Court
that was apparently missed by
the planning profession.  The
Court has always said vulgarity
in public discourse could be reg-
ulated, but in Cohen the Court
limited the government’s discre-
tion in what it could ban in pub-
lic discourse, demonstrating its
increasingly “hands-off”
approach to matters of individ-
ual expression.  (Other examples

of this personality shift on mat-
ters of individual activity
include two landmark reproduc-
tive rights cases, Griswold v.
Connecticut13 and Roe v.
Wade.14)  This new disposition
also began to influence rulings
related to commercial speech.

For those who were not observ-
ing the changing personality of
the Court, Bigelow v. Virginia,15

marked a sudden turn in a new
direction.  In that case, the man-
aging editor of a weekly news-
paper in Virginia had published
an advertisement for a New
York City organization offering
low-cost placements for women
in accredited hospitals and clin-
ics where they could obtain
abortions.  A Virginia statute

made it a misdemeanor to pub-
lish anything encouraging or
prompting abortions.  The
Virginia Supreme Court had
upheld the statute, saying the
advertisement was commercial
speech; therefore, the First
Amendment did not protect it.
The U.S. Supreme Court, how-
ever, held that speech was not
stripped of First Amendment
protection merely because it
appeared in the form of a paid
commercial advertisement.

Justice Blackmun, writing for
the Court, said, “The relation-
ship of speech to the market-
place of products or of services
does not make it valueless in the
marketplace of ideas.”
Blackmun took care to point out
that the ad in question did not
constitute a form of speech that
was not protected, such as
“fighting words,” “obscenity,”
“libel,” or “incitement.”
Referring to Valentine v.
Chrestensen, the Court clarified
that the distinction between pro-
tected speech and “purely com-
mercial advertising” was a limit-
ed one, saying the fact that the
Court had upheld a local ordi-
nance which “had the effect of
banning a particular handbill
does not mean that Chrestensen
is authority for the proposition
that all statutes regulating com-
mercial advertising are immune
from constitutional challenge.”
The Court concluded,
“Advertising, like all public
expression, may be subject to
reasonable regulation that serves
a legitimate public interest.”

Many years earlier, in Meyer v.
Nebraska, the Court had found

Time, Place and Manner

In Valentine v. Chrestensen, Justice Blackmun observed
that “time, place, and manner” restrictions on commercial
speech are permissible if the restrictions:

1. are justified without reference to the content of the
speech; 

2. serve a significant government interest; and 
3. leave open ample alternative channels for communica-

tion of the information.16

In the context of this three-pronged test for constitutionality,
“time” refers to when a message may be displayed, “place”
refers to where the message may be displayed, and “man-
ner” refers to how the message may be displayed.  The
phrase “without reference to the content of the speech”
means that the government cannot put time/place/manner
limits on the message based upon what the message says
or who is saying it, unless the message contains false or
misleading information, or otherwise proposes, an imminent
threat to public health, safety, or welfare.  The U.S.
Supreme Court has ruled that those latter forms of expres-
sion are without First Amendment protection.

The Confounding Simplicity of the First Amendment



cists and protect them from
competition, and its laws intend-
ed to accomplish those ends by
keeping the public in ignorance
of the varying prices the phar-
macists were charging.  The
Court held that the State was
free to pursue those ends, but it
could not do so by restricting
speech.  The Court further held
that the State could not suppress
truthful information about a
lawful activity for fear of its
effect on its recipients.

These were points the Court had
made a number of times prior to
Virginia Pharmacy.  But they
were just the beginning.  Justice
Blackmun, in writing for the
Court, referred to Bigelow,
decided just the year before,
commenting, “Last Term, in
Bigelow v. Virginia, … the
notion of unprotected ‘commer-
cial speech’ all but passed from
the scene.”  Blackmun contin-
ued, 

As to the particular interest in
the free flow of commercial

information, that interest may
be as keen, if not keener by
far, than his interest in the
day’s most urgent political
debate … Advertising, howev-
er, tasteless and excessive it
sometimes may seem, is
nonetheless dissemination of
information as to who is pro-
ducing and selling what prod-
uct, for what reason, and at
what price.  So long as we
preserve a predominantly free
enterprise economy, the allo-
cation of our resources in
large measure will be made
through numerous private eco-
nomic decisions.  It is a matter
of public interest that those
decisions, in the aggregate, be
intelligent and well informed.
To this end, the free flow of
commercial information is
indispensable.

The Court concluded, “Our
question is whether speech
which does ‘no more than pro-
pose a commercial transaction’
… is so removed from any
‘exposition of ideas,’ and from

‘truth, science, morality, and arts
in general, in its diffusion of lib-
eral sentiments on the adminis-
tration of Government,’ that it
lacks all protection.  Our answer
is that it is not.”  Thus, the
Court established that commer-
cial speech was entitled to First
Amendment protection, subject
to restrictions “justified without
reference to content of the regu-
lated speech,” and serving a
“significant governmental inter-
est, and that in so doing they
leave open ample alternative
channels for communication of
the information.”

At the same time, the Court rec-
ognized that some types of com-
mercial advertising may be reg-
ulated more freely than other
forms of protected speech.  The
government may require com-
mercial messages to “appear in
such a form, or include such
additional information, warn-
ings, and disclaimers, as are
necessary to prevent its being
deceptive.”21

If the patriotic message contained on this off-premise
structure is allowed, then an advertisement must also
be allowed to be displayed on this structure.
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19. 453 U.S. 490 (1981).
20. 425 U.S. 748, 761-773 (1976).
21. Id. at 772, n.24.

benefits – the same as those
sought in Village of Belle Terre –
were only marginally advanced
by the regulation and that is was,
therefore, unconstitutional.

While there is no tradition of
constitutional protection of the
right for a group of unrelated
individuals to live together, there
is such a protected right for
related individuals.  Likewise,
when regulating signs and
expression, there are some cate-
gories of speech that can be out-
right banned (obscenity, fighting
words, and incitement) and other
categories where expression may
otherwise be regulated only to a
certain degree.  However, it is
important to stay cognizant of
how far the regulation may
intrude into the protected areas
of expression and traditional
rights.

This difference in the standard
of judicial review came out in
the lower court proceedings in
Metromedia, Inc. v. City of San

Diego.19 The City realized that
its regulations of signs as traffic
hazards, although valid under
“Rational Basis” review, would
most likely not survive a court
challenge because of the speech
components of the regulation
(which brings the ordinances
under the First Amendment).
During the summary judgment
proceedings, the City reviewed
the relevant literature on the
contribution of signs to traffic
accidents as well as conducted
its own research.  The City con-
cluded that the sign-accident
connection was not strong
enough to withstand the higher
levels of scrutiny imposed by the
First Amendment.

These cases demonstrate that the
“rational relationships” logic
system has limited usefulness
for land use planning.  Cities
must take care to understand that
not all zoning ordinances will be
judged on the Rational Basis
standard of review.  When the
zoning ordinance appears to reg-

ulate a fundamental or tradition-
al right (especially one protected
by the First Amendment), higher
levels of judicial scrutiny have
been applied, depending upon
the right affected and how it was
affected.  The legal landscape of
land use regulation is such that
the addition of a few words can
remove the ordinance from the
relatively safe level of Rational
Basis Review and into the harsh-
er tests of Intermediate Scrutiny
or Strict Scrutiny.

In Virginia State Board of
Pharmacy v. Virginia Citizens
Consumer Council,20 the Court
weighed the idea of commercial
speech and public benefits and,
in a far-reaching decision, found
that the two were not necessarily
at odds; in fact, the public clear-
ly did benefit from commercial
advertising.  The case related to
whether pharmacists ought to be
allowed to advertise the prices of
prescription drugs.  The State
wished to maintain the profes-
sionalism of licensed pharma-

Sign codes manipulate a
phenomenal communication
system that is very efficient
at allocating resources and
communicating ideas.
These activities are vital to
the American way of life.


