
The Fifth Amendment contains
two separate guarantees for
property rights:  the due process
clause and the takings clause.
The due process clause (“No
person shall...be deprived of
life, liberty, or property, without
due process of law”) protects
citizens from government action
that arbitrarily deprives them of
a fundamental right and applies
to both the act itself and the pro-
cedures incidental to the act.
The taking clause (“... nor shall
private property be taken for
public use, without just compen-
sation”) is designed to prevent

the government from forcing
individuals alone to bear public
burdens that more fairly should
be borne by the citizenry at
large.  Although these provi-
sions were first intended to
apply to the federal government
only, for more than 100 years,
the Supreme Court has interpret-
ed the due process clause to
make them applicable to the
actions of state and local gov-
ernments. 

The Supreme Court has long
held it permissible for local gov-
ernments to divide a jurisdiction

into zones, segregating one use
from another, even if the zoning
resulted in adverse economic
consequences for affected land
owners.1 However, the regula-
tion of land use through zoning
may at times diminish value to
the point that a “taking” has
occurred.  Compensation is most
likely to be required for zoning
or other land use regulations,
when the government action
results in total or near total
destruction of land value, or
when the governmental regula-
tion serves no valid public pur-
pose.2
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Restrictive sign codes are
often intended to enhance
aesthetics, but can work to
undermine aesthetics
instead.  When an grandfa-
thered nonconforming sign is
modified, rather than re-built,
in order to retain the size
advantages that would be
lost if constructing a more
suitable face for the new
business which would neces-
sitate bringing the structure
into compliance with the cur-
rent code, the result can
often be aesthetically inferior.

1. The seminal case is Village of Euclid v. Ambler Realty.
2.  See City of Monterey v. Del Monte Dunes, 526 U.S. 687 (1999).  See also Lake Nacimiento Ranch Co. v. San Luis Obispo, 841 F. 2d
872, 877 (9th Cir. 1987), which held that the court may review the owner’s investment expectations when determining if a regulation
denies an owner economically viable use to the extent that a taking has occurred; and Dolan v. City of Tigard, 512 U.S. 374 (1994), which
held that a compensable taking occurs if there exists no rough proportionality or nexus between the regulation as it impacts the landowner
and the government’s asserted interest.
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Unlike the situation with outdoor
advertising, compensation for regu-

latory downsizing, removal, or ban of
a previously legal on-premise sign,

or for condemnation of a site and its
accompanying signage, is relatively

new to on-premise signage.

3. See Chapter 11 (“Federal Statutory Law”) of this section for discussion of these acts.
4. The seminal case is Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926), which upheld a zoning code that excluded multiple-
dwelling houses from areas of one-family residences as a legitimate exercise of municipal police powers to promote community health,
safety, moral, and general welfare, even though the value of the land so zoned is significantly diminished.  In its landmark decision, the
Court opined that apartment houses could be excluded from single-family residential districts because of their negative effects on the
availability of sunlight and open space – a quasi nuisance argument.
5. See Penn. Central Transportation Co. v. City of New York, 438 U.S. 104 (1978), where the owner of Grand Central Terminal was pre-
vented from building a 55-story building above the Terminal by an ordinance designating the site as a “landmark.”
6. 526 U.S. 687 (1999).
7. 149 Fifth Avenue Corp. v. Chin, 759 N.Y.S.2d 455 (App. Div. 1st Dept. 2003).
8.  See Caddy’s v. Hamilton County, Ohio, a lower court case, not cited.
9. Each state has its own idiosyncrasies in the damage appraisal calculation process.  Those suggested in this manual reflect a sample of
possible methods and are not intended to represent the way to perform such a calculation.

matter of degree, based on a
weighing of the various factors
and interests.

As on-premise business signage
becomes more important to
business success, sign codes that
severely limit a sign’s ability to
communicate to potential cus-
tomers may also reduce the
value of both the business and
the business site to such an
extent that compensation will be
due the owner.  Additionally, in
condemnation cases based on

eminent domain, the on-premise
business sign, which accompa-
nies the demise of the commer-
cial building(s) on the subject
site, increasingly may be consid-
ered separately for purposes of
assigning a value and paying
compensation accordingly.8

Compensation for regulatory
downsizing, removal, or ban of
a previously legal sign, or for
condemnation of a site and its
accompanying signage, is rela-
tively new to on-premise sig-

nage.9 Outdoor advertising (or
off-premise signage), on the
other hand, has been protected
from removal (along Interstate
and National Highways) without
compensation for many years by
federal legislation.    

Off-Premise
Signs/Outdoor
Advertising

It is constitutionally permissible
for either the federal govern-
ment or a state or local govern-
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When signage is affected by a
“taking,” it is generally the
result of a change in a law or
regulation, which makes a previ-
ously legal and conforming sign
suddenly illegal.  Often the eco-
nomic harm is substantial, yet
many times this harm is not
willingly recognized by govern-
mental authorities.  On-premise
signage has suffered more from
this lack of recognition than off-
premise signage, largely due to
federal legislation mandating
just compensation for those
property owners and interests
most directly affected by the
Bonus Act, Highway

Beautification Act, and its sub-
sequent amendments.3

Expansion of the
Fifth Amendment to
Require
Compensation for
Diminution in Value 

An important factor impacting
the valuation of signage is the
federal courts’ increasing will-
ingness to consider whether
diminution (or decrease) in land
value through zoning ordinances
is constitutionally permissible
without payment of just com-

pensation.  

It has long been held constitu-
tionally permissible for local
governments to divide jurisdic-
tions into zones, segregating one
use from another, without com-
pensation to landowners
adversely impacted by the
action.4 Also, historical zoning
of a site or area limiting what an
owner may do with the property
is considered constitutional
without requiring compensation,
even if the designation results in
a severe financial loss to the
owner.5

However, case decisions sup-
porting the constitutionality of
zoning laws do not give munici-
palities carte blanche to substan-
tially destroy all economically
viable uses of the property.  For
example, in City of Monterey v.
Del Monte Dunes at Monterey,
Ltd.,6 the U.S. Supreme Court
held that land use decisions are
not immune from judicial scruti-
ny and that if the trier of fact
determines either that the
aggrieved party has been denied
all economically viable use of
his property or that the govern-
ment’s action does not substan-
tially advance a legitimate pub-
lic purpose, the government will
be held liable for compensation.  

Therefore, while local govern-
ments may undertake zoning or
regulatory actions that diminish
property values without being
initially required to compensate
the property owners for the
adverse impact, if the govern-
ment takes “too much,” com-
pensation must be paid.  The
amount of compensation is a

Interruption of Nonconforming
Use

Most “grandfather” clauses require permanent termination
of a nonconforming use if that use is interrupted.  A typical
example of this would be the grandfathering of an older
house on a parcel that has been rezoned for commercial
use.  If the house burned, it could not be rebuilt as a resi-
dence, and any new structure would have to conform to
current code.

A notable exception to this occurs when the interruption of
use is due to a legal mandate.  Such was the case in 149
Fifth Avenue Corp. v. Chin,7 in which a commercial build-
ing’s owner was compelled to temporarily suspend the dis-
play of an advertising sign on the façade of the building.
The legal nonconforming sign had been located on the
building for decades until the owner was required by law to
remove it for 27 months for the purpose of completing legal-
ly mandated repairs on the building.  

Upon completion of the repair work, the property owner
sought to again display the sign, but was informed that the
nonconforming use had been discontinued.  The court over-
ruled the city, however, and allowed the sign to be dis-
played, stating that to forbid the sign “would raise a most
serious question as to whether the Zoning Resolution pur-
ports to authorize an unconstitutional taking.”
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person.”16

Federal courts that have
addressed these issues say that
the phrase “structures, or other
improvements located upon real
property” is broad enough to
generically include billboards,
and that any lawful occupancy

(including a leasehold interest)
qualifies a sign owner as a “ten-
ant.” 17

In state cases that distinguish
between real property and per-
sonal property when determin-
ing compensation, classification
of a particular outdoor advertis-

ing structure depends upon the
facts of each individual case.
Therefore, no absolute rule can
be articulated for any state that
outdoor advertising structures
are either real property or per-
sonal property, or a trade fixture
that is real property while in
place, but personal property

The assertion that on-premise signs have little value
can only be accepted as truth if one is willing to believe

that all of the major corporations that invest heavily in
signage and elaborate corporate identification programs

do not know what they are doing .

Page 312

10. See National Advertising Co. v. City of Denver, 912 F. 2d 405 (9th Cir. 1990), upholding a city ban limited to off-premise commercial
signs.
11. See Metromedia, Inc. v. City of San Diego, supra. Courts have followed Metromedia by striking down off-premise sign regulations
that make distinctions among forms of noncommercial speech or that allow exceptions for certain commercial messages, but not a general
exception for noncommercial messages. For example, in National Advertising Co. v. Town of Babylon, 900 F. 2d 551 (2d Cir. 1990), the
Court struck down an ordinance that impermissibly discriminated against noncommercial speech.  In contrast, regulations that exempt all
noncommercial speech from a general ban on off-premise signage or that do not include noncommercial messages in the definition of sig-
nage have been upheld. For examples, see Major Media of the Southeast v. City of Raleigh, 792 F. 2d 1269 (4th Cir. 1986); and City of
Cottage Grove v. Ott, 395 N.W. 2d 111 (Minn. Ct. App. 1986).
12. See Chapter 11 for further discussion of these Acts.
13. See National Advertising Co. v. City of Raleigh, 947 F. 2d 1158 (4th Cir. 1991), holding that an ordinance enacted to promote aesthet-
ics and safety by severe restriction of size of outdoor structures is a legitimate exercise of police powers, even if the effect of the ordi-
nance is to prohibit all such advertising. See also National Advertising Co. v. Village of Downers Grove, 561 N.E. 2d 1300 (Ill. App.
1990), upholding size and height limits for billboards in certain districts; City of Sunrise v. D.C.A. Homes Inc., 421 So. 2d 1084 (Fla. 4th
DCA 1982), upholding an ordinance restricting off-premise signs to one per subdivision; Outdoor Systems, Inc. v. City of Mesa, 997 F. 2d
604 (9th Cir. 1993), upholding an ordinance restricting off-premise signs to certain designated locations; Messer v. City of Douglasville,
GA, 975 F. 2d 1505 (11th Cir. 1992), upholding an ordinance barring billboards in historic districts; and Rzadkowolski v. Village of Lake
Orion, 845 F. 2d 653 (6th Cir. 1988), upholding restriction of off-premise signs to industrial zones.
14. Pub. L. No. 91-646, 84 Stat. 1894 (1971). (Codified as amended at 42 U.S.C., section 4601, et seq.)
15. For example, Colorado, Georgia, Iowa, Maine, and Montana statutes impose the rule only with regard to federally funded acquisitions,
while Alabama, Alaska, Arizona, Delaware, and Hawaii impose the rule without limitation.
16. The following cases have held that the term “structures” in the Uniform Act does not include billboards: In Minnesota, State v. Card,
413 N.W. 2d 577 (Minn. Ct. App. 1987) held that the “sign owner was entitled to receive relocation costs, but state not required to con-
demn signs.” In North Carolina, National Advertising Co. v. North Carolina Department of Transportation, 478 S.E. 2d 248 (N.C. Ct. App.
1996) held that “if the owner is allowed to remove any...permanent improvement or fixtures from the property, the value thereof shall not
be included in the compensation award, but the cost of removal shall be considered as an element to be compensated.”
17. See United States v. 40.00 Acres of Land in Henry Co., 427 F. Supp. 434, 440, 441 (W.D. Mo. 1976); and Whitman v. State Highway
Commission, 400 F. Supp. 1050 (W.D. Mo. 1975).

ment to require the removal of
an outdoor advertising
structure.10 The First
Amendment does not come into
play unless there is either a total
ban on all outdoor advertising,
including requiring the removal
of all existing billboards, or the
removal requirement (or severe
restriction) violates content
neutrality requirements.11

The government’s reason for
removal may be related to the
Highway Beautification Acts12

or pursuant to a state or local
government exercising its police
powers to promote public
health, safety, and welfare —
generally perceived in signage
regulation as related to aesthet-
ics or traffic safety, or both.  It
follows, of course, that if a gov-
ernment can completely ban off-
premise or outdoor advertising
signs, it can also severely
restrict the signs it allows to
remain.  Generally, such restric-
tions limit sign size, height,
numbers, and placement.13

What is not permissible under
federal statutes is the failure to
pay just compensation for the

removal of off-premise signage
as part of compliance with the
Highway Beautification Acts or
pursuant to any other acquisition
involving federal funding.  The
relevant federal legislation is the
“Uniform Relocation Assistance
and Real Property Acquisition
Policies Act” of 1970 (common-
ly called the 1970 Removal and
Rehabilitation Act).14 In perti-
nent part, Subchapter III, the
“Uniform Real Property
Acquisition Policy,” 42 U.S.C. §
4652, provides as follows:

(a) Notwithstanding any other
provision of law, if the head of
a Federal agency acquires any
interest in real property in any
State, he shall acquire at least
an equal interest in all build-
ings, structures, or other
improvements located upon
the real property so acquired
and which he requires to be
removed from such real prop-
erty or which he determines
will be adversely affected by
the use to which such real
property will be put.

(b) (1) for the purpose of
determining the just compen-

sation to be paid for any build-
ing, structure, or other
improvement required to be
acquired by subsection (a) of
this section, such building,
structure, or other improve-
ment shall be deemed to be a
part of the real property to be
acquired notwithstanding the
right of obligation of a tenant,
as against the owner of any
other interest in the real prop-
erty, to remove such building,
structure, or improvement at
the expiration of his term. 

Many states have enacted
statutes implementing the lan-
guage of the above provision.15

On the other hand, some states
have simply refused to acquire
billboards in federally funded
acquisition or condemnation
projects, asserting either that the
sign is not a “structure” or that
the sign owner is not a “tenant”
as defined by Subchapter III of
the Uniform Act.  These states
restrict compensation to reloca-
tion expenses, per Subchapter II
of the Uniform Act which pro-
vides for payment of certain
minimum relocation costs and
related expenses of a “displaced

When it comes to
compensation,
some states treat
billboards as real
property, while oth-
ers treat them as
personal property.
While the courts
have included bill-
boards generically
as real property,
no absolute rule
exists.



poses of assigning a value and
paying compensation according-
ly.  The case of Caddy’s v.
Hamilton County, Ohio, is one
such example.  This case was
decided by jury trial in a lower
court in Hamilton County, Ohio
— a state that recognizes the
visibility component of a com-
mercial site as a partial real-
estate interest.

In Caddy’s, the business’s build-
ing was to be taken under exer-
cise of eminent domain to make
way for a municipal stadium.
The county tax assessor placed a
value of $1.3 million on the land
and building and no value on

the business’s signage, which
had been “grandfathered” in and
was highly visible to adjacent
streets and highways. 

Because Caddy’s very distinc-
tive, 3,000-square-foot wall
murals and roof sign were non-
conforming under present codes,
they could not be duplicated on
the replacement buildings used
by the county as comparable
relocation sites.  Neither did the
comparable relocation sites have
equal or similar exposures to the
freeway.  Therefore, if income
levels were to be maintained
after relocation, alternate forms
of commercial communication,

such as outdoor advertising or
television and radio commer-
cials, would have to substitute
for the lost on-premise signage
visibility to potential customers. 

During trial on the issue of just
compensation for lost visibility,
expert testimony established that
the cost of visibility replacement
in the form of outdoor advertis-
ing was $180,000 per year.  This
number was based on how much
the subject signs would have
rented for, had they been out-
door advertising instead of on-
premise signage. 

Using a capitalization rate of

Restrictive sign codes often mean that retaining an existing grandfathered sign structure,
despite its incompatibility with the new business’s logo, is a better business decision than
settling for the smaller, less visible sign allowed under the code.  This kind of policy can
harm the business that relies on corporate identification, result in less aesthetically pleas-
ing signs, and in the case of this sign, limit its readability, thus impairing driver safety.
Since this hotel changed owners, its sign has been redone twice in an attempt to fit its
name and logo within the frame of the sign – all because the city’s code would require the
sign to be smaller and lower if its shape was changed, impairing its visibility to the freeway.
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18. Canada does not offer the same legal protections to signage as the United States. For example, while the Canadian government may
offer compensation for the “public taking of private property,” often in amounts more liberal than provided by U.S. compensation sched-
ules, compensation is not legally required.  Instead, Canada generally will offer compensation as a goodwill gesture or ethical obligation.
This is not to say that the United States does not often act for similar reasons.  But regardless of whether it is the right thing to do, in the
United States, compensation must be paid per federal mandate.
19. An unreported lower court case.

upon removal by the tenant.18

On-Premise Signs

Compensation for regulatory
downsizing, removal, or ban of
a previously legal sign, or for
condemnation of a site and its
accompanying signage, is rela-
tively new to on-premise sig-
nage.  However, as it becomes
more and more apparent that on-
premise business signs con-
tribute significantly to business
success, it may also become
more and more apparent — at
least to the courts — that
municipalities seeking to

retroactively render a sign non-
conforming or “take” a sign in a
condemnation proceeding may
owe compensation to the owner
for provable consequential loss
of business revenues and
diminution of real property
value.

Many community officials and
administrators either fail or
refuse to take into account the
contributory value of a sign to
its site when considering the
economic impact of downsizing

or outright loss of a sign.  The
following case offers one exam-
ple.

Condemnation
Proceedings:
Caddy’s v. Hamilton
County, Ohio 19

In the more traditional condem-
nation case under eminent
domain theory, where an on-
premise business sign accompa-
nies the demise of a commercial
building or other improvement
on the subject site, it is increas-
ingly likely that the sign may be
considered separately for pur-

The Fifth Amendment

Quality construction
adds significantly to
the aesthetic value of
signage.



U.S. Supreme Court.

Although this case dealt with a
New Jersey statute regulating
billboards, Justice Brennan’s
opinion established an important
point regarding on-premise
signs.  The on-premise sign
(referred to by Justice Brennan
as a “business” sign) is part of
the business, or, in other words,
an accessory use.  Brennan
wrote:

The business sign is in actuali-
ty a part of the business itself,
just as the structure housing
the business is part of it, and
the authority to conduct the
business in a district carries
with it the right to maintain a
business sign on the premises
subject to reasonable regula-
tions in that regard.22

In arguments over whether com-
pensation should be paid for the
retroactive downsizing or
removal of a formerly legal sign,
the accessory-use doctrine may
be invoked as a legal tool to
assist in the establishment and
recovery of monetary damages.

In Summary

Commercial speech is a valuable
asset and an integral part of our
society.  It is in the interest of
the community to protect busi-
nesses’ right to speak.  

Local commercial districts also
need readable and effective sig-
nage in order to effecively func-
tion.  The legal trend toward pro-
tection of commercial speech
rights helps provide an underly-
ing basis for regulation and helps
all stakeholders better under-
stand the “ground rules” for reg-
ulating commercial speech.

Fear of amortization,
combined with the
unfounded assertion
that signs are unattrac-
tive and dangerous,
makes it more difficult
to convince business
owners to invest in
high-quality, attractive
custom signage.

10%, the jury awarded $1.8
million for the value of the
lost on-premise signage – an
amount which, if invested at
10% interest per annum,
would permit the owner, annu-
ally, to afford the cost of off-
premise (or outdoor advertis-
ing) exposures for a new loca-
tion lacking on-premise sig-
nage visibility.

The jury also awarded $1.3
million for the real property
and building.  Thus the com-
bined award gave the owner suf-
ficient money to not only
replace land and building, but
also protect the former income
stream with funds, which, if
prudently invested, would annu-
ally cover replacement advertis-
ing expenses without adversely
affecting sales volume. 

It is important to note that
Caddy’s on-premise signs were
held by the court to be real
estate, and that is why the
restaurant won compensation –
not because the signs were a
marketing tool. 

The Accessory-Use
Doctrine and On-
Premise Signs: A
Corollary to the
Fifth Amendment

Most land use zoning seeks to
place limitations upon the uses
of real property, either by spe-

cific delineation or exclusion,
elimination, or revocation.  The
end result is the creation of a
zone in which clearly defined
primary or principal uses,
together with lesser or accessory
uses, may lawfully occur.
Accessory uses are almost
always necessary to the success
and full enjoyment of designat-
ed primary uses.  Burdensome
limitation or restriction of an
accessory use may result in fail-
ure of a site as a whole.

Some regulators view off-prem-
ise signs as significantly degrad-
ing to the attractiveness of com-
munities, particularly in the case
of large outdoor structures.
Thus, communities often seek to
ban off-premise signs in all
zones, and generally succeed
without running afoul of the
First Amendment.20

By contrast, on-premise signs,
although regulated, are never
completely banned, because it is

evident to most that they are a
practical and commercial
necessity for the business or
business site to which they are
attached.  In all American
towns and cities, businesses
and their on-premise signs are
located in zones or districts
that generally are designated
as commercial and provide for
supporting or accessory uses,
of which sign use is one. 

The separation of uses into
“principal” and “accessory” is
grounded in the accessory-use
doctrine – a well-established
legal precedent premised upon
recognition that it is not possible
to plan for every use that may
occur on a given site.
Therefore, the local government
will first establish a primary-use
zone, and secondarily, and in
general terms, address incidental
or accessory uses that common-
ly accompany the primary use.
Customarily, the accessory-use
provisions will permit all uses
that are necessary to, or com-
monly appear with, the designat-
ed primary use, and that are not
specifically prohibited else-
where in the regulatory scheme. 

The landmark case establishing
the application of the accessory-
use doctrine to on-premise sig-
nage is United Advertising
Corp. v. Borough of Raritan.21

The opinion was written by
Justice William P. Brennan
before his appointment to the

Caddy’s distinctive wall
murals provided advertising
exposure for the restaurant
that could not be duplicated
and were valued at more than
the property and building.

The Fifth Amendment

20. Although regulations based on the distinction between on-premise signs and off-premise signs are content-based, courts accept as
rational a local determination that on-premise signs are an inseparable part of the business use of a piece of property, while off-premise
advertising is a separate use unto itself that may be treated differently from on-premise signage. Therefore, efforts to ban off-premise signs
are generally acceptable under First Amendment content analyses, as a valid exercise of police powers in the protection of community
aesthetics.
21. 11 N.J. 144, 93 A. 2d 362 (1952).
22. At 365.
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