
Sign regulation is more than the
regulation of business activity or
land use.  Signs are also speech
– a civil right protected by the
First Amendment.  Thus, they
cannot be regulated based on
assumptions, assertions, and
opinion.

Proponents of municipal control,
however, often contend that the
First Amendment does not pro-
tect commercial speech.  This
view is founded in part on the
theory that commercial signs are
a part of the business.
Therefore, they imply, signs –
like the conduct of business –
are an economic activity, not
speech.  The assumption that a

commercial sign is solely an
activity that is part of the busi-
ness has led to a broad range of
content-based restrictions on
signs, justified by assertions that
certain signs are a nuisance, that
they have little or no value, and
that they cause traffic accidents.  

The courts have long held that
when a government regulates
economic activity, its actions are
subject only to a minimal stan-
dard of judicial scrutiny known
as Rational Basis Review.
Under this standard of scrutiny,
the courts require a rational
nexus between the regulation
and the desired outcome, but do
not require the existence of

data-based research to support
the assertion that the desired
outcome will be achieved.
Attempts to regulate speech,
however, are viewed by the
Court as “more dangerous” to
individual liberties than attempts
to regulate economic activity.1

Thus, any regulation of speech,
including sign codes, is subject-
ed to a higher standard of judi-
cial scrutiny.  Content-based
codes are subject to the highest
standard of judicial review,
Strict Scrutiny, and rarely sur-
vive such an inquiry.  (Content-
neutral regulations of signs are
reviewed under a slightly less
stringent standard known as
Intermediate Scrutiny.)  

Regulating Activity
or Speech?
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There is no reason to believe
that a public electronic sign is
more aesthetically pleasing
than that of a private entity,
whether that entity is a non-
profit organization or a com-
mercial enterprise.  Yet fre-
quently, sign codes provide
exemptions to local govern-
ments that are not allowed to
private parties.  This makes
the sign code susceptible to
being ruled unconstitutional.

1. 44 Liquormart v. Rhode Island, 517 U.S. 484 (1996).
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achieve activity-related munici-
pal goals.5 For example, a city
could not prohibit classical
music or dance concerts in a
neighborhood amphitheater in
order to help prevent gentrifica-
tion in that neighborhood.  It
would have to use methods such
as tax policy and land use regu-
lations to achieve such a goal.
Regulations of economic activi-
ty are subject to Rational Basis
Review.  Signs are speech, not
economic activity, and are,
therefore, subject to
Intermediate or Strict Scrutiny;
they cannot be restricted in
order to accomplish activity-ori-
ented goals.  

In the case of Cleveland Area
Board of Realtors v. City of
Euclid6 Euclid, Ohio passed an
ordinance allowing real estate

signs to be displayed only in
windows, and barring them from
their normal placement on front
lawns.  The Sixth Circuit Court
of Appeals struck down the
ordinance based on its findings
that the ordinance was neither
narrowly tailored to achieve the
city’s claimed interest (in aes-
thetics), nor did it provide an
adequate alternative channel of
communication.  The Court
observed that Euclid’s decision
to restrict lawn signs was not
motivated by a desire to
improve the physical appearance
of residential neighborhoods,
but instead, was principally
intended to stem the prolifera-
tion of real estate signs in some
neighborhoods – a proliferation
the city deemed as conveying
“negative” messages about the
general community.  

The case highlighted a clear
public policy issue that applies
to all sign regulations.  When a
legal activity may only be rea-
sonably facilitated through the
exercise of some medium of
speech, that speech must be
allowed to actually function.  In
this case, if Euclid was going to
allow homes to be bought and
sold, property owners had to be
given an adequate opportunity
to advertise their homes effec-
tively to potential purchasers.
Readability and conspicuity
were critical to the functioning
of their signs.  It was not
enough that the homeowners be
able to “speak” by putting their
for sale signs in their windows,
their message also had to be
capable of being “heard.”  

When a legal activity
may only be reasonably

facilitated through the
exercise of some

medium of speech, that
speech must be allowed

to actually function.
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In order to survive judicial
review, content-based codes
must be narrowly tailored to
advance a proven substantial
interest,2 may not eliminate
effective avenues for commer-
cial expression,3 and must rea-
sonably fit the government inter-
est it is intended to serve, so as
not to unduly impinge on the
commercial speech.4 In short,
the courts have clearly estab-
lished that regulations of com-
mercial signs are regulations of
speech (a fundamental civil right
protected under the First
Amendment) and not solely of
economic activity.  

Signage is one of the few regula-
tory areas in which a city must

consider the distinction between
the regulation of economic activ-
ity and the regulation of eco-
nomic activity combined with
speech.  For instance, decibel
limits may be placed on outdoor
concerts, which may also legally
be required to conclude by 10:00
pm.  These regulations of the
economic activity of holding a
concert, that apply regardless of
the nature of the concert, are
reasonable accommodations for
its impact on surrounding resi-
dents.  The city may not, howev-
er, pre-screen the songs the band
will play or control what the
band will say from the stage as a
condition of granting a permit,
because the band’s speech is
protected by the First

Amendment.  This principle is at
the heart of the “time, place, and
manner and content-neutral”
guidelines – the government
may regulate the activities asso-
ciated with speech (when,
where, how, and to some extent
the forum in which speech is
expressed), but it may not selec-
tively apply varying regulations
depending on the content of the
speech.

Using Speech
Restrictions to
Achieve Activity-
Related Objectives

Restrictions on free expression
(including commercial speech)
may not be used as a means to

A city government that has a prejudice against billboards may run into trouble when it has to
make a decision on whether or not to allow murals.  Illegal content-based regulations are the
only way to distinguish between art and advertising in these cases.  Some cities have chosen
to accept the mural advertising in order to avoid losing the artistic murals that are so popular.
Other cities, such as Portland, Oregon, have ordered artistic murals removed rather than allow
advertising murals.


