
“Prior Restraint” is a term that
means conditioning the ability
to speak upon prior governmen-
tal approval.  In a word, prior
restraint is censorship.

Congress assumed early on,
with the Sedition Act of 1798
(which criminalized speech that
disparaged government and pub-
lic officials), that the govern-
ment did have a right to regulate
speech in some cases.  But the
question remained:  under what
conditions might it do so?

Sir William Blackstone, an 18th
Century English legal scholar,
had strongly opposed prior
restraint of speech.  Until 1695,
a licensing system in England
required state or church authori-
ty approval before anything
could be published.  He believed
that a truly free press could not

exist in an atmosphere of licens-
ing and screening processes that
allowed the government to
block the publication of infor-
mation.  He wrote that freedom
of the press “consists in laying
no previous restraints upon pub-
lication, and not in freedom
from censure for criminal matter
when published.  Every freeman
has an undoubted right to lay
what sentiments he pleases
before the public; to forbid this
is to destroy the freedom of the
press:  but if he publishes what
is improper, mischievous, or
illegal, he must take the conse-
quences of his own temerity.
Thus, the will of individuals is
still left free:  The abuse only of
that free will is the object of
legal punishment.”

In 1907, the Supreme Court first
spoke on the issue of prior

restraint in Patterson v.
Colorado ex rel. v. Attorney
General of Colo.1 In that case,
Mr. Patterson published articles
and a cartoon which reflected
badly on the conduct of the jus-
tices of the Colorado Supreme
Court in handling some pending
cases to which he was a party.
The Colorado Court held him in
contempt and sentenced him to
jail.  The Court, in reversing his
conviction, said, “In the first
place, the main purpose of such
constitutional provisions is ‘to
prevent all such previous
restraints upon publications as
had been practiced by other
governments,’ and they do not
prevent the subsequent punish-
ment of such as may be deemed
contrary to the public welfare.”

In 1931 the U.S. Supreme Court
decided Near v. Minnesota,2 rul-
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This business* very nearly
did not get to keep its sign
after a design review commit-
tee determined the shade of
blue used was slightly differ-
ent than the color of the paint
chip that had been approved.
The difference was due solely
to the effect of the varnish
over the approved paint color.  

*The name and phone number of the
business have been photographically
changed.

1. 205 U.S. 454 (1907).
2. 283 U.S. 697 (1931).
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banned.  Licenses could not be
denied if the movie was deemed
“obscene, indecent, immoral,
inhuman, [or] sacrilegious” or
“of such a character that its
exhibition would tend to corrupt
morals to incite to crime.”  The
court ruled that the law was
prior restraint, which could only
be justified in “exceptional
cases,” and that whether or not a
film was “sacrilegious” was not
a proper decision for a govern-
mental agency to make.  In the
ruling, Justice Clark quoted
from an earlier case, Winters v.
People of State of New York,7 in
which Justice Reed, writing for
the Court, had opined, “The line
between the informing and the
entertaining is too elusive for
the protection of that basic right.
Everyone is familiar with
instances of propaganda through
fiction.  What is one man’s
amusement, teaches another’s

doctrine.”

The Court’s view of prior
restraint was again revealed in
Staub v. City of Baxley.8

According to decision, “it is set-
tled by a long line of recent
decisions of this Court that an
ordinance which … makes the
peaceful enjoyment of freedoms
which the Constitution guaran-
tees contingent upon the uncon-
trolled will of an official – as by
requiring a permit or license
which may be granted or with-
held in the discretion of such
official – is an unconstitutional
censorship or prior restraint
upon the enjoyment of those
freedoms.”

Prior Restraint and
Sign Codes

The potential for prior restraint
is always present in a sign code.

It occurs when the sign user
must gain the discretionary per-
mission of the government – i.e.
a permit – before being allowed
to express a commercial mes-
sage, via a sign.  Government
officials are often required by
the code to screen the commer-
cial message prior to issuing the
permit in order to be sure it
meets the criteria of the code.
Design review boards may be
required to look at the content
of the sign to determine whether
it is acceptable before the sign
may be constructed.  Often the
codes lack specificity, giving
unbridled discretion to those
charged with implementing and
enforcing it.

“Unbridled discretion” was
addressed in Desert Outdoor
Advertising, Inc. v. City of
Moreno Valley.9 In this case, the
federal District Court held that

Are these posters entertainment, political speech, or pure commercial communica-
tion?  “What is one man’s amusement, teaches another’s doctrine.”

Page 328

3. 297 U.S. 233 (1936).
4. 303 U.S. 444 (1938).
5. 323 U.S. 516 (1945).
6. 343 U.S. 495 (1952).
7. 333 U.S. 507 (1948).
8. 355 U.S. 313, 322 (1958).
9. 103 F.3d 814 (9th Cir. 1996).

ing that prior restraint of speech
was unconstitutional.  Chief
Justice Hughes, writing for the
Court, said it was essential that
the press have the liberty to
closely examine the conduct of
public affairs.

In 1934, the principle was put to
the test when a 2% license tax
on advertising proceeds was
enacted by the Louisiana state
legislature.  It applied only to
publications with a circulation
greater than 20,000, meaning
only 13 newspapers qualified.
Twelve of those opposed the
Huey Long administration, the
primary backers of the tax.  The
U.S. Supreme Court, in
Grosjean v. American Press Co.3

saw the tax as “a deliberate and
calculated device … to limit the
circulation of information.”  The
tax was, the Court said, a form
of prior restraint that fettered the
freedom of the press.  The impli-
cations for land use planning,

and particularly sign regulation,
were sprouting with the recogni-
tion that a connection between
paying a fee and speech was
prior restraint.

In Lovell v. City of Griffin,4 the
Court objected to the fact that
the city’s ordinance “prohibits
the distribution of literature of
any kind at any time, at any
place, and in any manner with-
out permit.”  In his opinion,
Chief Justice Hughes wrote of
the ordinance, “Whatever the
motive which induced its adop-
tion, its character is such that it
strikes at the very foundation of
the freedom of the press by sub-
jecting it to license and censor-
ship.”  He went on to say that
“the prevention of [prior]
restraint was a leading purpose
in the adoption” of the First
Amendment.

Another significant precedent in
the issue of prior restraint of

speech was the 1945 Supreme
Court case, Thomas v. Collins.5

The Court ruled that requiring
the union official to get a union
organizer’s card prior to speak-
ing at a rally was an unconstitu-
tional form of prior restraint.
The Court underscored in its
decision that the Rational Basis
standard of review of regulation
was not high enough when First
Amendment freedoms were at
stake, and that those freedoms
could only be curbed when
doing so was “justified by clear
public interest, threatened not
doubtfully or remotely, but by
clear and present danger.”  That
danger had to be “actual or
impending.”

In the 1952 case, Joseph
Burstyn, Inc., v. Wilson,6 a movie
distributor challenged a New
York state law forbidding the
commercial showing of movie
without a license after his movie
was deemed “sacrilegious” and

The design review process often
overlooks modern forms of corpo-
rate communication, such as signa-
ture buildings, instead manipulating
only traditional signage typically
used by small businesses.  This
favors existing businesses and
chains, while penalizing emerging
independant small merchants.



of public officials that may work
to inhibit or suppress communi-
cation before it reaches the pub-
lic.  While prior restraints are not
necessarily unconstitutional per
se, any such system … bears a
heavy presumption against its
constitutional validity.”18

The Court has categorized the
unconstitutional areas of prior
restraint as “substantive” and
“procedural” prior restraint.

“Substantive” prior restraint
occurs with a system that places
unbridled discretion in the hands
of a government official or
agency, the result of which may
be censorship, as we have
already discussed.

“Procedural” prior restraint takes
place when the process is open
to manipulation that has the
effect of restraining the speech.
This occurs when the process
fails to place limits on the time
within which the decision maker
must issue the license or per-
mit.19 In the case of sign codes,
time limits are a necessary part
of the permitting process in
order to prevent a local official
from essentially exercising a
“pocket denial” of the right to
communicate by simply not act-
ing on an application.  It is
equally imperative to provide for
timely appeal of a denial of a
requested permit.

In Freedman v. Maryland,20 the

Court laid down the following
procedural safeguards, upon
which subsequent decisions have
relied:

1. Any restraint prior to judicial
review can be imposed only
for a specific brief period dur-
ing which the status quo must
be maintained;

2. Expeditious judicial review of
that decision must be avail-
able; and 

3. The censor (permitting author-
ity) must bear the burden of
going to court to suppress the
speech and must bear the bur-
den of proof once in court.21

The Court distinguished between
a merely ministerial action and

“[a]n impermissible prior
restraint exists when an ordi-
nance gives the permitting offi-
cial discretion to approve or
deny a sign permit when the
only standards controlling the
exercise of his discretionary
power are that the sign “will not
have a harmful effect upon the
health of welfare of the general
public ... [and] will not be detri-
mental to the aesthetic quality of
the community.”

Two years later, the courts solid-
ified the First Amendment pro-
hibition of prior restraint of
commercial speech in
Nutritional Health Alliance v.
Shalala.10 The case involved
health claims made on dietary
supplement labels.  The U.S.
Court of Appeals for the Second
Circuit rejected a government
assertion that prior restraint doc-
trine does not apply to commer-
cial speech.  A footnote in the
Supreme Court’s 1976 Virginia
Pharmacy decision noted that
the “greater objectivity and har-
diness” of commercial speech
might justify a lower level of
protection and incidentally “may
also make inapplicable the pro-
hibition against prior restraints.”
The Court mentioned this foot-
note four years later in another
footnote in Central Hudson:
“We have observed that com-
mercial speech is such a sturdy
brand of expression that tradi-
tional prior restraint doctrine
may not apply to it.”  In
Nutritional Health, however, the
Second Circuit rejected the idea.
The Court cited its earlier ruling
in New York Magazine v. MTA11:
“[W]e see no reason why the
requirement of procedural safe-

guards [in prior restraint cases]
should be relaxed whether
speech is commercial or not …”

Vagueness Leads to
Prior Restraint

In Grayned v. City of Rockford,12

the Court stated a bedrock prin-
ciple:  “It is a basic principle of
due process that an enactment is
void for vagueness if its prohibi-
tions are not clearly defined.”
As the Court explained, “Vague
laws offend several important
values.  First, because we
assume that man is free to steer
between lawful and unlawful
conduct, we insist that laws give
the person of ordinary intelli-
gence a reasonable opportunity
to know what is prohibited, so
that he may act accordingly.”13

The Court took issue with vague
regulations that might trap the
innocent by failing to give fair
warning to the regulated.
Second, the Court stated, “if
arbitrary and discriminatory
enforcement is to be prevented,
laws must provide explicit stan-
dards for those who apply
them.”14 The Court’s concern
was that a vague law would
grant policy-making authority to
“… policemen, judges, and
juries for resolution on an ad
hoc and subjective basis, with
the attendant dangers of arbi-
trary and discriminatory applica-
tion.”15

To pass the first hurdle of “fair
warning,” it is generally accept-
ed that a regulation must give
“the person of ordinary intelli-
gence a reasonable opportunity
to know what is prohibited, so

that he may act accordingly.”16

The regulator must step outside
of his own shoes and think in
terms of the perspective of the
regulated individual; asking
himself, “Is this regulation
understandable by the user (reg-
ulated party)?”  Because the
regulated party is usually not
familiar with planning or legal
terminology, the regulations
should be simple and concise.

The second hurdle that must be
passed is that the regulation
must provide clear standards for
making a decision and not have
the effect of vesting policy-mak-
ing authority in the hands of the
enforcement officer.  The regu-
lation of aesthetics through a
sign code gives a perfect exam-
ple of what would not be a clear
standard.

In Village of Hoffman Estates v.
Flipside, Hoffman Estates, Inc,17

the Court stated, “The degree of
vagueness that the Constitution
tolerates – as well as the relative
importance of fair notice and
fair enforcement – depends in
part on nature of the enactment
… If, for example, the law inter-
feres with right of free speech
… a more stringent vagueness
test should apply.”

“Substantive” and
“Procedural” Prior
Restraint

The Supreme Court has long
viewed prior restraint schemes
with distrust.  In fact, the U.S.
Supreme Court has held that
“[a] system of prior restraints
exists when speech is condi-
tioned upon the prior approval
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graphic, and 

color limits are
common forms of

prior restraint.
Vagueness in the

code can give
design review

boards unbridled
discretion and

inhibit effective 
communication.
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an action that “has
anything to do with
what a speaker
might say.”22

Because the Court
has made it clear
that signage is pro-
tected by the U.S.
Constitution, unless
the regulation is one
of a “ministerial”
character, such as
approving electrical,
structural or
mechanical designs,
the municipality will
bear the burden of
proof in any judicial
proceedings.  In a
licensing scheme
that seeks to control
the speech of a con-
stitutionally-protect-
ed speaker and not
merely, for example,
license a whole business, the
licensing scheme is subject to
the Freedman procedural safe-
guards.

The Court has required that
“expeditious judicial review” of
the decision to deny a permit
must be available.  The meaning
of this requirement has yet to be
clarified, however.  In City
News & Novelty, Inc. v. City of
Waukesha,23 it appeared the
Court had an opportunity to
address the a question that had
divided the lower federal courts:
whether “expeditious judicial
review” meant expeditious judi-
cial determination or merely
expeditious access to the court;
much to the disappointment of
observers, however, the case
became moot and the Court did
not render a decision.

Therefore, the split in the lower
courts remains.  The Fifth and
Seventh Circuits argue that
Freedman stands merely for
expeditious judicial access.  In
the Fourth, Sixth and Ninth
Circuits, however, Freedman
stands for expeditious judicial
determination.  Eleventh Circuit
cases also acknowledge that
mere access to judicial review is
not enough.

Fort Wayne Books, Inc. v.
Indiana,24 decided in 1989, gives
some indication of how this
conflict will be resolved.  While
this case involved the seizure of
“obscene” books, it can be
analogized to sign cases.  Using
very broad language, the Court
stated, “the same is obviously
true for books or any other
expressive materials … the pub-
lication may not be taken out of

circulation complete-
ly until there has
been a determination
[of its status] … after
an adversary hear-
ing.”  If applied to
sign cases, this deci-
sion would mean that
there must be a
prompt judicial
determination of the
sign’s status under
the sign code.  Lack
of this determination
would in all likeli-
hood be unconstitu-
tional because denial
of a sign permit
essentially takes the
commercial speech
“out of circulation”
and because it was
the risk of just such
prior restraint that
formed the underly-

ing basis for the protections
accorded to First Amendment
materials by the Fort Wayne rul-
ing.25 One thing is certain:  the
Supreme Court is actively look-
ing for a vehicle to solve the
split in the lower courts.

Lurking in the background of
this issue is the Civil Rights
Act, Title 42 U.S.C. § 1983,
under which cities that have
been judged to have infringed
on civil rights (including com-
mercial speech) have faced
judgments of over one million
dollars in some cases for those
civil rights violations.26 In addi-
tion, these cities have been
forced to pay the plaintiff’s
legal costs.

Even merely ministerial actions
that involve application of a

content-neutral time, place, and
manner standard will have sig-
nificant procedural requirements
very similar in application to the
Freedman requirements.
Recently, in Thomas v. Chicago
Park Dist.,27 the Court limited
the application of Freedman
procedural requirements.  The
rationale for not applying
Freedman was strangely remi-
niscent of Freedman itself.
Justice Scalia reasoned:

1. None of the permit require-
ments have anything to do
with what a speaker might
say.  Indeed, the permit
requirements were not even
directed at a communicative
activity; and

2. The regulation provided nar-
rowly drawn, reasonable and
specific standards sufficient
to render them subject to
effective judicial review; and

3. The Park District had to
process applications within
28 days; and

4. The Park District must clear-
ly explain its reasons for
denial; and

5. The decision was enforceable
upon review by the Illinois
Court system and common-
law writ of certiorari.

Again, these are substantially
similar to the Freedman require-
ments.  From this opinion, the
only differences between con-
tent neutral time, place, and

manner ministerial regulation
and a Freedman regulation
appears to be that the govern-
ment is not required to initiate
court proceedings and no judi-
cial determination deadline is
required.  “Of course,” the
Court cautioned, “even content-
neutral time, place and manner
restrictions can be applied in
such a manner as to stifle free
expression … Granting waivers
to favored speakers (or, more
precisely, denying them to disfa-
vored speakers) would, of
course, be unconstitutional…”

Finally, it should be noted that
prior restraint is the first analy-
sis that a court will undertake
when looking at a sign code.
Before a court will consider the
contention of whether the sign
code itself is constitutional, a
court will look to see if the
Freedman procedural protec-
tions are present.  Following the
Supreme Court’s precedent of
narrowly deciding cases and not
creating new law if another
avenue is available, where
Freedman procedures are not
present, a court may never reach
the merits of the Central
Hudson test.  It will simply
strike down the sign code as
being unconstitutional.28

For the applicant sign user, a
flawed permitting process trans-
lates into a foreclosure of mar-
ketplace entry, a scheme that has

the effect of restraining trade.
During decision delays, the
applicant is prevented from
communicating his or her pres-
ence to potential customers,
thereby unfairly giving advan-
tage to businesses already up
and running, and presumably,
operating with effective signage.

Additionally, the design review
process often overlooks modern
forms of corporate communica-
tion, such as signature buildings,
while simultaneously scrutiniz-
ing and manipulating the more
traditional forms of commercial
communication typically used
by small businesses.  The result
of these and other flaws in the
permitting process, whether
intended or not, is that existing
businesses are favored while
new or emerging businesses are
penalized – a result that is
anathema to our consumer-ori-
ented, highly competitive and
capitalistic economy.  Thus,
even an otherwise constitutional
sign code may be struck down if
the necessary procedural protec-
tions required by Freedman are
not present.

While this hotel waited for approval of its
sign, it was unable to communicate its pres-
ence to potential customers passing on the
adjacent freeway.  The city’s prior restraint
foreclosed an important speech mechanism,
and the business lost money for several
weeks.
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