
Many communities attempt to
restrict commercial speech
retroactively through application
of a concept inappropriately
labeled “amortization.”
Traditionally, “amortization” has
been defined in accounting
terms as a deductible expense
allowed as a means of spreading
the cost of an asset over a peri-
od of years.  The period of
amortization is established by
tax law and has no relationship
to the value of the asset at the
end of the amortization period.
As the term has been applied to
nonconforming signs, however,
it means that a city decides that,
rather than ordering a noncon-
forming sign to be immediately
removed, which would prompt a
“takings” claim requiring just
compensation, it will allow the
owner an arbitrary “amortiza-
tion” period during which it is

assumed that the business
advantage afforded by the larger
sign will produce revenues suffi-
cient to compensate the owner
for the eventual loss of the sign.
When the amortization period is
concluded (typically five to ten
years), the business must
remove the sign.

Typically, these communities do
not understand the value of
signs beyond the dollar value
invested in their construction.
Sometimes the city will try to
establish the market value for
the sign (i.e. the original cost of
the sign).  Of course, virtually
no market value exists for a sign
because no other business can
effectively use it.  Its value can
only be measured in terms of its
impact on the business and its
ability to attract customers.  The
value of a sign rests almost

entirely on its ability to commu-
nicate.  Furthermore, the value
of a well-maintained sign does
not diminish between the day it
is first installed and the end of
an arbitrary amortization period.
In fact, often its value increases
over time due to site branding
and familiarity.

Contrary to amortization propo-
nents’ portrayal, business oppo-
sition to amortization is not born
of resistance to change; in fact,
as this book discusses in depth,
the business community has
proven itself to be quite capable
of successfully adapting to
change.  Businesses are opposed
to amortization because the
entire concept is deeply flawed.
It is nothing less than an attempt
by government to take private
real estate, business, or personal
property without compensating
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Often communities find they
have become attached to
large older signs, which have
helped create a sense of
place.  These signs are usu-
ally grandfathered.  But if
large old signs truly are a
danger to traffic safety, i.e. a
“nuisance,” then they could
not be grandfathered,
because a safety hazard may
not be granted such protec-
tion.  If they are to be forced
down, on the other hand, the
traffic safety concern must be
provable, which it is not.
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over it for contributing to an
accident or for any other reason.
People have not left the store in
droves because the sign’s size or
height was offensive to them.
Yet the local government has
created a new law that has crim-
inalized what it previously had
approved, and is using its police
powers to punish the sign’s
owner.  

It is an approach entirely con-
trary to the businessman’s
approach.  The government has
asked the business owner to
build and operate his or her
establishment in reliance on cer-
tain rules and that business
owner has done so.  He or she
has paid taxes, gone through the
licensing procedure, and been a
good citizen – having done
nothing that could evoke a
police powers response from the
government.  Then one day, the
rules are changed, and a sub-
stantial investment made prior to
the change in rules, and based
on the prior rules, is suddenly,
retroactively declared illegal.  

Further, the government, in opt-
ing for amortization, has taken a
position on signage that affects
the sign industry’s ability to sell
an attractive, high quality sign –
and the result is a less attractive
community.  In order to institute
an amortization policy in many
states, the government must
label the means of communica-
tion it is seeking to amortize a
“nuisance.”  It must, in effect,
tell merchants that their signs,
which have always been an
important part of the primary

guidance system, are now sud-
denly causing traffic accidents,
even though the opposite is
probably true.  And it must also
tell merchants that a key speech
mechanism, which makes up
part of the 5% of America’s $10
trillion economy that is spent on
advertising and marketing, has
no real value.  Businesses in this
environment begin to lose faith
in the utility and merit of quality
signage because their govern-
ment has told them that signs
are not worth anything and are a
safety threat.  Banks get the
message, too, and become reluc-
tant to issue loans to new busi-
nesses for signage.  It is obvious
why, to many in the business

community, the statements that
accompany an amortization poli-
cy are tantamount to trade libel.

The act of amortization removes
the entire logic of stability in the
marketplace and adds an enor-
mous risk factor.  Such behavior
by governments is always
reflected in capital markets.
One reason North American
capital markets have been the
most stable in the world – far
more stable than those of
Central American, European or
Eastern countries – is pre-
dictability.  In the United States,
the First, Fifth, and Fourteenth
Amendments create a stable
transactional environment, from

Often, a sign’s
value increas-

es over time
due to site

branding and
familiarity.

1. New Castle v. Rollins Outdoor Advertising, Inc., 459 A.2d 541 (Del. Ch. 1983), rev’d. 475 A.2d 355 (Del. Sup. 1984).
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Amortization Defined

To effectively address its impact in signage regulatory terms, one must first understand
what is meant by the term, and what is not.

Under old English common law, the word “amortize” was used to describe alienation of
property held by a fictitious entity (or in mortmain).  In general usage today, the term refers
to the payment of a debt or other liability through use of installment payments.  For debts
incurred to purchase an asset, at the end of the amortization or payback period, the asset
is owned free and clear, and cannot be legally taken away without payment of compensa-
tion, unless by voluntary consent of the owner (a gift).  Further, in the case of an apprecia-
ble asset (at least in theory), the owner will recapture his or her initial investment, plus any
appreciation that may have accrued during ownership, upon a sale or a government taking
of the asset.

As an accounting procedure, amortization also means writing off an expense by prorating it
over a certain period.  This occurs generally in the case of a depreciable asset (such as a
car used for business purposes).  Under tax codes, the cost of the asset may be recovered
over its theoretical life through downward adjustments in reportable income.  At the end of
the depreciation period, the asset may or may not be worth more than its original cost;
however, whatever the original cost, during the asset’s depreciable life, again theoretically,
it has been fully recovered.  Further, once the asset’s economic life is over, it is usually
replaced by a similar asset, which is then depreciated for tax purposes all over again.
Anyone acquiring the asset during its depreciable life may continue the depreciation
schedule.  The cycle of savings continues until the taxpayer/owner voluntarily terminates
his or her business need for depreciable assets.

In the land use (or zoning) and regulatory context, the term “amortization” carries none of
the more common associations.  One succinct definition in this regard was provided by a
Delaware court in 1984: “...simpl[y]...the amortization of a nonconforming use contemplates
the compulsory termination of the nonconformity at the expiration of a specified period of
time — the time period, in theory, being equal to the useful economic life of the nonconfor-
mity.”1

Thus, because legal, political, or “fairness” concerns make it impractical for previously con-
forming signage to be summarily terminated, the governing body attempts an intermediate
approach.  The offending sign (or land use) is allowed to continue for a reasonable time,
supposedly mirroring the sign’s remaining life, during which time it is assumed the sign
owner (portrayed as an investor) will recoup initial capital expenditures (costs to obtain and
place the sign), and that such recoupment is sufficient compensation for not only the loss
of a previously conforming sign, but also the cost to remove (or downsize) it.
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its owner.

In cases of amortization, a par-
ticular means of commercial
communication, which was at

one point condoned and
approved by the local govern-
ment, is suddenly declared ille-
gal and nonconforming by that
same government, and at a point

in the future that means of com-
munication is required to cease.
The means itself is normal.  The
sign may have existed for many
years.  No one has ever sued



How Amortization in
Sign Codes Fosters
Corruption of the
Process

Amortization of signs does not
happen immediately.  It is not
abatement; it is time lagged
action.  It enables current offi-
cials to pass off enforcement to
their successors while creating a
monopoly for the existing busi-
nesses, which enjoy a marketing
advantage over newcomers.

It is especially insidious because
it subjects signage regulation to
an incredible amount of political
manipulation.  When a restric-
tive sign code with amortization
provisions is passed, the current

elected officials can claim they
are doing it to promote lofty
goals, such as protecting the
visual environment or the safety
of the city.  Whether the new
code will work or not is imma-
terial; existing merchants will
not be affected by the code right
away, other than by gaining a
competitive advantage over new
businesses.  

This has the potential to become
even more duplicitous in light of
the fact that cities are required
to have an exception or variance
process.6 The influential and
well-connected sometimes are
better positioned to gain vari-
ances.  A restrictive sign code
combined with an amortization

policy creates a virtual monop-
oly for existing businesses; this
combination offers a vehicle for
selective attacks on existing
businesses, while leaving the
door open for protecting the
signs of other businesses.  Small
businesses that are victimized
by such activity rarely have the
knowledge or financial
resources to take matters before
the courts.

Newcomers and those business
owners who lack either the
knowledge or funds to navigate
through the complex environ-
ment of codes, permits, and
variances are, in effect segregat-
ed out for discrimination.
Existing merchants usually

An amortization scheme that allows older
large signs to remain, but prohibits any similar
new ones, greatly favors the established busi-
nesses over newcomers to town.  Thus, it
would be no surprise to find the existing busi-
ness community supporting the scheme.
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2. For the most part, the 1978 amendment to the Highway Beautification Act put an end to amortization of billboards on all interstate and
federal-aid primary highways throughout the nation, not because it preempted state law, but because every state was required to amend its
own outdoor advertising regulations in order to retain full federal funding (see U.S.C. section 131(g)). Violations of the Highway
Beautification Act are sanctioned by denying federal highway construction and maintenance funds to the offending jurisdiction.
3. For example, in California, the enforced removal of signage may be enjoined in cases where substantial harm to the primary activity as
zoned will occur because of topographical constraints or other factors which impair the activity, including loss of adequate signage. See
[California] Business and Professions Code 5499; also see, Denny’s Inc. et al. v. City of Agoura Hills, 66 Cal. Rptr. 2d 382 (Cal. App.
1997).
4. 125 N.H. 175, 480 A.3d 71 (1984).
5. Burrows v. City of Keene, 121 N.H. 590, 595, 432 A.2d 15, 18 (1981).
6. See City of Nectow v. Cambridge, 277 U.S. 183 (1928).

which every citizen ultimately
benefits (one benefit is that of
being able to secure financing
for a home).  It is completely
contrary to this economic sys-
tem for a governmental entity,
for reasons that are completely
unjustifiable and unprovable, to
retroactively confiscate property.
The moment the market under-
stands that the assets being con-
fiscated contribute to the prof-
itability and stability of busi-
nesses, it charges more money
to enter the market.

Mexico’s financial woes were a
direct result of governmental
policies that created an instable
financial environment.  The
resulting out-of-control inflation
led to such an extreme drop in
the value of the peso that the
term “peso effect” has been
coined to describe similar finan-

cial impacts resulting from gov-
ernmental actions.
Amortization, which destabilizes
the financial security of busi-
nesses and violates their trust,
can only result in a sort of “peso
effect” where it is applied.

Compensation for
Loss Due to
Exercise of Police
Power: Federal Law
vis a vis State Law

Outside of signage-regulatory or
zoning contexts, amortization
theory is utilized to stimulate
investment, not to calculate
compensation for confiscation of
property or infringement of a
property right.  Despite this
dichotomy, many public officials
and land use planners hold
strongly to their conviction that

the theory makes sense.
Additionally, many of these
individuals believe the concept
is legally defensible at both state
and federal court levels, despite
the fact that the Highway
Beautification Acts and the 1970
Removal and Rehabilitation Act
do not permit amortization as
part of compensation for a loss
of signage due to a federal pro-
gram or receipt of federal fund-
ing.2

Several states (such as Arizona,
Colorado, Georgia, New
Hampshire, and Minnesota)
specifically reject amortization
of signs that become noncon-
forming following a change in
the code.  In these states, when a
governmental body wishes to
restrict or remove a presently
conforming sign, the owner
must be monetarily compensat-
ed.  In other states, specific
statutes or case law make the
use of amortization problematic,
at least in specific circum-
stances.3

Other states (such as Arkansas,
Connecticut, Florida, Maryland,
and New York) apparently
approve of amortization as a
form of compensation for lost
signage.  However, the legisla-
tive trend in states that have
thoroughly investigated the issue
is to restrict amortization as
appropriate compensation for
sign downsizing, displacement,
or removal by means of retroac-
tive enforcement.  Thus, before
undertaking any legal analysis
of an amortization statute or
issue, one must first determine
which law is applicable — state,
federal, or both.

Uncompensated “Taking”

The Supreme Court of New Hampshire offered a particularly
harsh indictment of uncompensated taking in Joseph F.
Dugas, Trustee v. Town of Conway.4 In this case, Mr.
Dugas had been denied a nonconforming use permit for an
existing sign in a parking lot after the town enacted a new
zoning regulation.  The Court held that “in not properly
grandfathering preexisting nonconforming use” the town
had violated the state’s constitutional prohibition on taking
of property without just compensation.  

Justice Douglas, clearly irritated at the town’s infringement
on Mr. Dugas’s property rights, quoted from an earlier case
in which the court had stated, “The principle that no man’s
property may be taken from him without just compensation
reaches at least as far back as 1215 … [in] the Magna
Carta.”5 Mr. Dugas, who had been “compelled to bear the
financial burden of protecting his clearly established proper-
ty right from an unconstitutional abuse of power,” was
awarded attorney fees and double costs.

Amortization



retain an advantage because
their signs are larger, brighter,
and more effective than the
incoming competition.  This is
similar to the barriers to entry in
the marketplace common
throughout Europe, where con-
sumers consequently suffer from
higher prices, less variety, and
less innovation, while merchants
benefit from a captive consumer
base, low marketing costs, and
minimal competition.

It is worth noting that the

advantage amortization offers to
existing businesses is entirely
lost if the owners want to
remodel the business appear-
ance.  Usually they discover
they cannot replace their old
business signage with new, more
aesthetically pleasing signs that
will satisfy their communication
needs.  As a result, older busi-
nesses frequently avoid upgrad-
ing their appearance.  This
works against a city’s efforts to
improve the aesthetics of the
business district, undermining

perhaps the most common goal
cities cite when passing restric-
tive sign codes.

The inconsistent record of
enforcement that has followed
passage of amortization policies
across the country is actually
one of the primary reasons it
continues to exist as a strategy.
Frequently, existing business
signs are left alone even after
the amortization period expires.
The reasons range from cities
“forgetting” about amortization,
to well-connected businesses
having signs classified as “his-
toric,” to the granting of vari-
ances.  As an example, recently
in a midsize town, a restrictive
sign ordinance was proposed.
The sole businessman on the
local commission asked plan-
ners only one question:  “Will
this affect my signs?”  When he
learned that existing signs
would not be affected, he sup-
ported the ordinance.  The
restrictions would hamper his
competitors and give him a

business
advantage.
Thus, the
lack of uni-
form
enforce-
ment of
amortiza-
tion has
had the
effect of
securing
the support
of many

established, well-connected
businesses in communities
where it has occurred.

One of this book’s contributors

has observed first hand
many instances of
favoritism in sign code
enforcement.  The first of
these occurred in the
1960s in central
California.  The town had
decided to amortize non-
conforming signs.
During the trial that
resulted from this deci-
sion, one of the more
politically influential
men in town approached
the city’s attorney (who
was a private attorney lit-
igating for the city) and
informed him that if he won the
case, he would lose this man’s
business.  The city did win the
case, but that man’s commercial
signs were declared historical
monuments and left alone.

A similar incident took place in
Montana several years later.
The owner of a local well-
known family restaurant intend-
ed to take the City to court over
his sign, which the City wanted
removed under its amortization
policy.  The City feared the
business owner would win in
court, and in order to preclude a
lawsuit on the matter declared
the sign a historical monument.

Another amortization case
sprang from some personal prej-
udices harbored by one young
planner, who asked to draft a
sign code for the city.  During
planning school, the young man
had worked in a retail establish-
ment and had gained an enor-
mous antagonism toward out-
door advertising because things
advertised there were beyond
his means to purchase.  He

vowed that he would get even
with these commercial speakers
for daring to tempt people who
could not afford to buy their
goods.  Regrettably, the City
Council never interviewed the
planner before it adopted the
code he had written banning and
amortizing billboards.
Increasing the tragedy was the
fact that later, the Council mem-
ber who cast the deciding vote
in favor of the code conducted a
survey of his constituents and
found out he had virtually no
support for the policy, but by
then it was too late.

The city’s humiliation did not
end when it agreed through
summary judgment that its rea-
sons for banning and amortizing
billboards were without merit
(by stipulating that signs did not
cause traffic accidents and that
they were very valuable).  The
State Assembly passed a
requirement, in Business and
Professions Code 5495, of cash
compensation for billboards that
were removed, and the Federal
Highway Safety Administration
threatened to withhold 10% of

state highway funds if
the city refused to pay
compensation for bill-
boards removed within
660 feet of the primary
or interstate highway sys-
tem.  To add insult to
injury, the Supreme
Court ruled the code vio-
lated the First Amend-
ment, and the city was
forced to pay all court
costs.

In the end, the city
walked away from amor-
tization entirely.  The

mayor, on advice of a consult-
ant, decided that before applying
amortization to on-premise
signs, he would send code
enforcement officials out to cite
people who had erected illegal
signs and abate those signs.
Very quickly, the mayor realized
that, when the city started
aggressive enforcement, amorti-
zation was no longer needed.
The sign concerns to which the
city was responding turned out
to be concerns with signs that
were already illegal.

In one last example, several
years ago amortization was
being applied in New Mexico.
Two merchants, however, had
appraisals done and were able to
factually establish the damage
the amortization would do to
their businesses.  Once a clear
instance of “takings” was estab-
lished, the city dropped its
amortization plan.

The advantage amortization offers
existing businesses is entirely lost if
the owners want to remodel the busi-
ness appearance.  Old, worn signage
cannot be replaced with new, attrac-
tive, readable signage.  As a result, an
upgraded appearance will be avoided.
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Virtually no market
value exists for a sign
because no other
business can effec-
tively use it.  Its value
can only be measured
in terms of its impact
on the business and
its ability to attract
customers.


