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Local governments are currently
confronting a seemingly irrecon-
cilable conflict of escalating
costs and decreasing revenues.
Municipal budgets are escalat-
ing for several legitimate rea-
sons, including the federal gov-
ernment’s cutbacks and realloca-
tion of costs to local govern-
ments, increases in crime, and
the welfare and social costs
associated with drug abuse, to
name a few.  At the same time,
the economic downturn causes
municipalities to realize lower
collections in sales taxes and ad
valorem property taxes.  One
remedy to bridge the gap
between the revenue and costs is
to raise taxes, but doing so has
political consequences.

Municipalities have frequently
turned to creating new (or
increasing existing) permit and
license fees.  These are often
referred to as “user fees,”
because the recipient pays for
the cost of the service.  For
example, the golfer pays a
greens fee for the use of the golf
course, which in turn is main-
tained by the city through rev-
enues generated from these
greens or user fees.

By contrast, cities pay for gener-
al citizen services (as opposed
to specific user services) out of
general funds.  Common exam-
ples include police and fire pro-
tection.  General funds are typi-
cally financed by ad valorem
real and personal property taxes.

This apparently logical and

equitable approach to municipal
finance is also politically expe-
dient.  Politicians do not have to
use the dreaded “T” word when
they raise or create new regula-
tory fees.  Our American system
of accountability also supports
the notion that those who
receive the services pay for
them.

It also follows that most citizens
at least superficially do not bear
a tax increase, because the user
fee is targeted only at the regu-
lated industry.  Of course, the
average consumer is ultimately
affected as well when the fee is
inevitably passed on in the form
of higher costs.  Perhaps most
importantly, permit and license
fees become even more favored
for the politician when levied
against business groups lacking
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If the primary purpose of a
fee increase is to raise rev-
enue, as opposed to merely
recouping reasonable costs
of regulation, it is a tax.  If no
reasonable relationship exists
between the purported fee
and costs, or if it is more than
reasonably necessary to
cover the cost of regulation,
its primary purpose is the
raising of revenue, and it is
illegally excessive.
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an equal basis, such as col-
lecting and disposing of ille-
gal paper garage sale and
political signs, but charged
the cost of rendering such
services exclusively to the
billboard operators through
off-premise sign permit fees.
The City of Houston even
attempted to recoup through
the off-premise sign operating
permit fees the settlement
funds and attorneys’ fees of
more than $500,000.00 it paid
to settle a lawsuit alleging
mistakes and errors by the
Houston Sign
Administration.3

4. The burdens placed on the
sign industry as a result of
repeated and dramatic
increases in the city’s per-
mit fee schedule. It was
established in the Houston
case that, while the city’s
Building Department charged
only $1.00 for a permit fee
prior to 1980, its Sign
Administration raised sign
permit fees seven times
between 1980 and 1989, for a
total increase of 450%, and a
$278.00 charge for a 14'x48'
billboard.

Having demonstrated that the
permit fee is actually a tax, it
may also be illegal on several
grounds:  

1. Many states, including Texas,
prohibit a municipality from
imposing taxes without State
statutory authority to do so.4

Because that authority had
not been granted, the Court
determined that the City of
Houston’s purported permit
fee was in actuality an illegal
occupation tax.5

2. The Fourteenth Amendment
procedural due process clause
is violated if a municipality
fails to provide a “clear and
certain” remedy for a taxpay-
er to challenge the accuracy
and legal validity of the
assessment.6 The City in the
Houston case had no provi-
sion for the refund of illegal-
ly collected sign permit fees,
and it established criminal
penalties for the failure to
timely pay such fees.  

3. The First Amendment guar-
antees of free speech and
freedom of the press are also
violated by the imposition of
a tax on the sign industry,
because it imposed an imper-

missible impediment in sup-
pressing protected expres-
sion.7

4. The Equal Protection Clause
of the Fourteenth Amendment
is violated if the tax is not
rationally related to a legiti-
mate governmental interest;
specifically, that the govern-
ment has a legitimate purpose
for distinguishing among the
groups affected by the tax,
and that the means chosen to
affect that purpose are rea-
sonably related to it, and are
not arbitrary and capricious.8

5. The Substantive Due Process
clause of the Fifth
Amendment is violated by
demonstrating that the tax is
so arbitrary and excessive to
be confiscatory.9

Several legal and equitable
remedies are available upon
establishing the exaction is an
illegal tax:

1. A court order, or declaratory
judgment may be obtained
stating that the maximum
constitutional fee is a speci-
fied amount.  In the Houston
case, for example, the Court
declared that $40,000, instead
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1. See City of Fort Worth v. Gulf Refining Co., 83 S.W.2d 610 (Tex. 1935); Hurt v. Cooper, 110 S.W.2d 896 (Tex. 1937); Producers
Association of San Antonio v. City of San Antonio, 326 S.W.2d 222 (Tex. Civ. App. – San Antonio 1959, writ ref’d n.r.e.); B&B Vending
Company v. City of El Paso, 408 S.W.2d 545 (Tex. Civ. App. – San Antonio 1966, writ ref’d n.r.e.); H. Rouw Co. v. Texas Citrus
Commission, 247 S.W.2d 231 (Tex. 1952); Prudential Health Care Plan v. Commissioner of Insurance, 626 S.W.2d 822 (Tex. App. –
Austin 1981, writ ref’d n.r.e.); Houston Credit Sales Co. v. City of Trinity, 269 S.W.2d 579 (Tex. Civ. App. – Waco 1954, writ ref’d n.r.e.).
2. 879 S.W.2d 322 (Tex. App. – Houston [14 Dist.] 1994, writ ref’d).
3. City of Houston v. Detrapani, 771 S.W.2d 703 (Tex. App. – Houston [14 Dist.] 1989, writ denied).
4. Under the Texas Constitution, Article VIII, Section 1(f), a municipality may not impose taxes on an occupation unless the State has
already done so.
5. See also Hoefling v. City of San Antonio, 20 S.W.2d 80 (Tex. 1892); and Pierce v. City of Stephenville, 206 S.W.2d 848 (Tex. Civ. App
– Eastland 1947, no writ).
6. See McKesson Corp. v. Division of Alcoholic Beverages and Tobacco, 496 U.S. 18 (1990).
7. See Leathers v. Medlock, 499 U.S. 439 (1991); Minneapolis Star & Tribune Co. v. Minnesota Commissioner of Revenue, 460 U.S. 575
(1983); Clear Channel Outdoor, Inc. v. City of Los Angeles, 234 F. Supp. 1127 (C.D. Ca. 2002).
8. See Western & Southern Life Insurance Co. v. State Board of Equalization, 451 U.S. 648 (1981); Zobel v. Williams, 457 U.S. 55
(1982); Allegheny Pittsburg Coal Co. v. County Commissioner, 488 U.S. 336 (1989).
9. See Gwinn Area Community Schools v. State of Michigan, 741 Fed. 2d 840 (6th Cir. 1984).

in public sympathy or political
power.  The on-premise sign and
billboard industries are especial-
ly vulnerable targets for illegally
disguised taxes as permit fees.

The courts have articulated the
so-called “Purpose Test” for
determining whether an exaction
is a legitimate permit fee or an
illegal tax:  if the primary pur-
pose of the measure is to raise
revenue, as opposed to merely
recouping reasonable costs of
regulation, it is a tax.  Stated
differently, if no reasonable rela-
tionship exists between the pur-
ported fee and costs, or if it is
more than reasonably necessary
to cover the cost of regulation,
such an exaction becomes more
than mere recoupment of rea-
sonable regulation costs.  Its pri-
mary purpose is the raising of
revenue, and it is illegally
excessive as an unauthorized
tax.1

The courts make a factual com-
parison of regulatory costs and
fee revenue under the “Purpose
Test,” and consider the follow-
ing factors in distinguishing
between permit fees and taxes:

1. Direct comparison of city’s
cost in rendering the servic-
es and regulation attendant
to the permit, with the rev-
enue generated from the
permit fee.  For example, in
Houston v. Harris County
Outdoor Advertising Ass’n2

the billboard owners intro-
duced into evidence a study
prepared by the City of
Houston’s own accountants,
which showed that the cost
associated with an off-prem-
ise sign operating permit fee
was $19.73 compared to rev-
enue of $89.50, a recovery of
430%, and $171,916.00 in
average annual revenue in
excess of cost.  Even in the
face of its own accountants’
report, Houston still proceed-
ed to double the fee on the
billboard operators.

2. The waste and inefficiency
of the municipality in pro-
viding the regulation, there-
by establishing that whatev-
er the municipality actually
incurs is excessive. In the
Houston case, for example, it
was established that the
Houston Sign Administration

employed 77 individuals, uti-
lized more city-owned vehi-
cles than it had employees,
leased expensive office space
in a privately owned building,
and had annual budgets in
excess of $3,000,000.00.  By
contrast, before the Houston
Sign Administration was
established in 1980, signs
were regulated by the City’s
Building Department, which
operated out of City Hall with
only two employees, and
charged only $1.00 for a per-
mit fee (as compared to the
$278 charged by the Sign
Administration).

3. The recipient(s) of the serv-
ices that are funded by the
fee. If the recipients of the
services that are performed by
a municipality are individuals,
then such services should be
paid for out of the municipali-
ty’s general fund rather than
out of fees collected from a
particular industry.  In the
Houston case, the billboard
owners established that the
Houston Sign Administration
performed several tasks bene-
fiting the general citizenry on

A city may not use
fees levied on
sign users to pay
for services to the
general public.



court noted the ordinance
imposed a “fee on off-site
noncommercial sign struc-
tures, and the determination
as to whether a structure is
off-premise or on-premise
depends upon the content of
the sign.”  

3. The fee also impermissibly
discriminated between differ-
ent types of commercial
speech.  Specifically, even
though off-premise signs
comprised only 2.5% of Los
Angeles’s outdoor sign struc-
tures, they were the only tar-
get of the fee ordinance.
Accordingly, the court ruled
that “imposing a fee to
inspect such a small percent-
age of the city’s signs will
not materially and directly
advance the city’s interests.”

4. The fee ordinance was
unconstitutionally vague and
overbroad.  The court gave a
few examples where it was
impossible to determine
whether a sign would be clas-
sified as on-premise or off-
premise, and whether the fee
would be imposed.  For
example, if a restaurant erects
a sign that states, “Joe’s Café
Supports the City’s No-
Smoking Laws,” it is unclear
if such a sign would be con-
sidered on-site or off-site, as
the restaurant may be simply
making a political statement,
or promoting itself to non-
smoking diners.

Having concluded that Los
Angeles’s fee ordinance violated

the First Amendment, the court
easily found that the fee threat-
ened irreparable harm to Clear
Channel and Viacom, justifying
imposition of a preliminary
injunction, since “the loss of
First Amendment freedoms, for
even minimal periods of time,
unquestionably constitutes
irreparable injury for the pur-
poses of issuance of a prelimi-
nary injunction.”  Los Angeles
has appealed the ruling to the
Ninth Circuit Court of Appeals,
and no decision has been
reached as of the writing of this
book.

Another pertinent case is Martin
Media v. Hempfield Township
Zoning Hearing Board,12 in
which the owner of 62 bill-
boards located within the
Township of Hempfield chal-
lenged the validity of an ordi-
nance which assessed a $100.00
annual license fee for the
“inspection and regulation of
billboards.”  The court reviewed
the evidence presented at the
trial and concluded that the
Township’s evidence in regard
to the actual costs of its bill-
board administration was “in
substantial portion inflated or
improperly included.”  The sign
owner met his burden of show-
ing that the fee was dispropor-
tionate to the actual costs and
was, therefore, producing rev-
enue, and the fee was declared
invalid.

In Lamar Advertising of
Tennessee v. City of Knoxville,13

Lamar Advertising, the owner of
350 outdoor signs in Knoxville,
challenged the validity of an
ordinance which assessed annu-
al “inspection fees” for each
outdoor sign.  It was shown that
the fee per sign was more than
the actual expense incurred by
the inspection.  The court held
that Lamar had established that
the fee did not bear a reasonable
relationship to the service ren-
dered by the city and was in
reality a tax.  The Court further
held that since Lamar paid a
gross receipts tax based on rev-
enue, the ordinance subjected
Lamar to double taxation.

Finally, in a non-sign case (New
York Telephone Company v. City
of Amsterdam14) a utility compa-
ny sought a declaration that an
ordinance requiring applicants
for street excavation permits to
pay the city a fee of $13.00 per
square foot of excavation within
certain specified areas was
invalid.  The evidence showed
that the “fee” was really a tax
and enacted for revenue purpos-
es and that the charge was dis-
proportionate to the costs asso-
ciated with issuing the permits
and subsequent inspections and
enforcement.  It was, therefore,
invalid.

In lieu of the expense and
inconvenience of litigation,
efforts should be undertaken to
communicate the constitutional
problems often attendant to
excessive permit fees, and to
negotiate fair and reasonable
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10. See Clear Channel Outdoor, Inc. v. City of Los Angeles, 234 F. Supp. 1127 (C.D. Ca. 2002).
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12. 671 A.2d 1211 (Pa. Commw., 1996).
13. (Tenn. Ct. App., April 11, 1997) [not published].
14. 200 A.D. 315, 613 T.S. 2d 993 (N.Y. App. Div. 3d, 1994).1. 

of the $278.00 previously
charged for a 14'x48' bill-
board, was the reasonable tri-
annual fee.

2. A court may enjoin the city’s
imposition of the permit fee,
especially if it results in a
deprivation of constitutional
rights.10

3. Actual damages, namely the
amount of permit fees in
excess of the reasonable and
constitutional amount, may be
recovered under the Civil
Rights Act, Title 42 U.S.C. §
1983, upon demonstration
that the violation of any pro-
vision of the federal
Constitution or laws by the
fee ordinance.  To determine
damages, compare the amount
of permit fees actually paid
during the statute of limita-

tions before the filing of the
complaint with the constitu-
tional amount the court
declares should have been
paid, and the difference is the
illegal tax and amount of
recoverable actual damages.
In the Houston case, more
than $3,000,000 (including
attorneys’ fees and interest)
was actually collected.

4. Attorneys’ fees are also
recoverable, under the Civil
Rights Act, Title 42 U.S.C. §
1988 and State or Federal
Declaratory Judgment Acts.

In addition to the Houston case,
a number of other cases are
instructive, having involved ille-
gal permit and license fees
imposed on the sign industry.
The most recent and comprehen-

sive of these involved bill-
board permit fees.  In Clear
Channel Outdoor, Inc. v.
City of Los Angeles,11

Viacom and Clear Channel
challenged the annual permit

fee of $314.00 imposed by Los
Angeles on off-premise signs
(there was no corresponding fee
assessed against on-premise
signs).  The court enjoined
enforcement of the fee ordinance
on the following grounds:

1. Because it did not pertain to
on-premise signs, the fee
ordinance violated the First
Amendment, favoring com-
mercial speech over non-com-
mercial speech.  The court
reasoned that since a non-
commercial sign is more like-
ly to fall within the off-prem-
ise definition (because such
signs are less likely than a
commercial sign to relate to
the site on which the structure
is located) it burdened non-
commercial speech more than
commercial speech.

2. The fee ordinance impermis-
sibly differentiated between
different types of non-com-
mercial speech based on the
content of the signs.  The

A noncommercial sign is
more likely to fall within
the off-premise definition.
Consequently, a permit
fee on off-premise signs
burdens non-commercial
speech more than it does
commercial speech.
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charges with the city leaders.
The specific amount of a partic-
ular sign permit fee requires a
factual analysis of the cost of
regulation.  Rather than a gener-
al “reasonable” fee applicable to

all governmental entities and all
signs, a case-by-case approach is
necessary.

The following table lists the
results of a survey, conducted by

the Outdoor Advertising
Association of America, of annu-
al operating permit fees imposed
by the various states on billboard
operators.

State License Permit Fee Initial Permit Fee Renewal Renewal Basis Other
Fee

MN None $30 (0-50') $30 (0-50') Annual
$60 (51'-300') $60 (51'-300')
$120 (over 300') $120 (over 300')

MS None $85 $20 Annual
MO $0 $28.50 $28.50 bi-annually 2 years
MT $45/20 sq. ft. $45/20 sq. ft. 3 years
NE $15 2 years
NH $250 (up to $10 $10 (up to 50') Annual

50') $20 (15'-350'0
$500 (51' +) $40 (OVER 351')

NJ None $20 (0'-100') $20 (0'-100') Annual
$60 (101'-300') $60 (101'-300')
$150 (301'-600') $150 (301'-600')
$400 (601'-1,000') $400 (601'-1,000')
$550 (1,001' +) $550 (1,001' +)

NM None $100 per location $25 per permit Annual
NV None $200 $45
NY None $20 (up to 100') $20 (up to 100') Annual $50 initial 

$50 (101'-600') $50 (101'-600') inspection 
$100 (601' +) $100 (601' +) fee

NC None $120 $60 Annual
ND None $50 None N/A
OH $200 $100 per face $50 per face Annual
OK None $100 $20 per year Biennial
OR None $25 (up to 25') $10 Annual

$50 (26'-50')
$150 (51'-400')
$200 (401' +)

PA None $10 (up to 300') $10 (up to 300') Annual
$20 (31'-599') $20 (31'-599')
$30 (600' or more) $30 (600' or more)

RI $100 $100/face $100/face Annual
SC None $20 (0'-350') $20 (0'-350') Annual

$30 (351'-672') $30 (351'-672')
SD None None $12-32 based on size Annual
TN $125 $75/face $30/face Annual
TX None $96 (FAP & I) $40 (FAP & I) Annual

$250/175/100 (State $10 (State rural roads)
rural roads)

UT $500 $200 $125 5 years
VA None $20 (0'-424') $20 (0'-424') Annual $50 inspec-

$25 (425'-624') $25 (425'-624') tion/ surface
$15 ea. add’l. 200' $15 ea. add’l. 200' facing
over 624' over 624' street

WA $100 $10 $10 Annual
WV $250 $1 per face $1 per permit Annual $12 inspection
WI $250 $175 $35 for conforming/ Annual

off-premise
$50 nonconforming/ 
off-premise and 
directional

WY $10 $5 3 years

TABLE 1
OAAA State License and Permit Fees Survey

State License Permit Fee Initial Permit Fee Renewal Renewal Basis Other
Fee

AL None $25 $10 Annual
AR None $40 $20 Annual
AZ None $20 $5 Annual County/City

fees differ
CA $500 $320 $20 Annual
CO None $75/40/20 $75/40/20 Annual per face
CT None $25 (under 300') $10 (under 300') Annual

$50 (over 300') $20 (300'-600')
$30 (600'-900')
Per Face

DE None $5 (1'-30') $5 (1'-30') Annual
$10 (31'-100') $10 (31'-100')
$15 (101'-300') $15 (101'-300')
$20 (over 300') $20 (over 300')

FL $300 $100 Max. $100 Max. Annual
$61 Proposed $61 Proposed
$41 (under 200') $41 (under 200')

GA None $50 $25 Annual
IA None $100 $15 (0'-375') Annual

$25 (376'-999')
$50 (1000' +)

ID $100 $10 $3 Annual
IL None $50 (0'-149') N/A N/A

$100 (150'-299')
$200 (300' or more)

KS $10 per $5 per location $10 per county Annual County fee
county

KY None None None None
LA None $37.50/face (1'-100') $37.50/face (1'-100') Annual

$62.50/face (101'-300') $62.50/face (101'-300')
$125/face (301'+) $125/face (301' +)

MA $1,000 $100 $100 Annual
MD $50 (0-10 $10 (1'-200') $10 (1'-200') Annual

structures) $16 (201'-400') $16 (201'-400')
$200 (11-55 $20 (401'-700') $20 (401'-700')
structures) $35 (701'-1000') $35 (701'-1000')
$700 (50+ 
structures)

MI None $100 $25 (25'-300') Annual
$40 (301'+)


