
Land use planning has pro-
gressed through a succession of
various approaches, but one fea-
ture that has stayed constant
throughout is the requirement
that land use acts contain an
exception (or “variance”)
process.  In land use zoning, this
process creates a relief valve
and avoids First, Fifth and
Fourteenth Amendment prob-
lems, as well as conflicts with
federal laws, such the 1958
Trademark (Lanham) Act.  The
requirement has even been
applied to land use regulations
that did not fit within the narrow
definition of “zoning,” thus any
regulatory oversight of land use
must include a variance process.  

The administrative section is the

variance or exception section.  It
is a critical section and in some
cases is the only section that
allows the code to work.  Is that
justifiable?  Does it lead to dis-
crimination?  

When a land use act is intrusive
on the exercise of a civil right,
the burden rests with the regula-
tor to provide the evidentiary
proof that the regulation will
advance a legitimate govern-
mental objective, that no other
less restrictive alternative exists,
and that the regulation was nar-
rowly crafted to obtain the
objective and is no more exten-
sive than necessary.  Exception
and conditional use standards
should coordinate with and
enhance the purpose of the code,

not because it is a good idea but
because a variance process is a
legal requirement.

Does it make sense to have an
over-the-counter permit process
for signs that fully comply with
the standards of the code, in
which someone can, after com-
pleting their comprehensive
design, simply fill out a form
and obtain their permit, rather
than being forced to go through
design review?  Should sign
codes be written in such a way
that certain kinds of signs, such
as ground signs and wall signs,
are automatically subject to
over-the-counter permits?  This
approach would accommodate
administrative prior restraint,
but not prior restraint of content.
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A variance may be
justified if construction
of a conforming sign
would obstruct the
view of motorists or
otherwise endanger
the health or safety of
passers-by, such as
this monument sign,
which blocks drivers’
views of oncoming
traffic.
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When permitted
signage cannot be
easily seen by
passing motorists
due to the configu-
ration of existing
buildings, trees or
other obstructions,
a variance should
be granted.

1. In testimony before the U.S. House of Representatives Subcommittee on the Constitution of the Committee on the Judiciary, March 7,
2002.
2. A full copy of the 2000 edition of the MUTCD is available on the FHWA web site at: http://www.mutcd.fhwa.dot.gov/index.htm.  

the variance should be retained
by the municipality for a mini-
mum period of one year follow-
ing issuance of the permit.

Sign codes should promote traf-
fic safety in the absolute sense,
recognizing the mobility in our
society.  Therefore, a sign code
should be designed to ensure
that the motoring public has suf-
ficient time to read signage and
react safely and appropriately to
it.  The first four “circum-
stances” listed on the previous
page address the safety issue.
Both the applicant for variance
and the authority considering the
request should base the deter-
mining factors on the Federal
Highway Administration’s
Manual on Uniform Traffic
Control Devices.  This federal

guide for signs is an invaluable
resource because it is research-
based and directly addresses
issues of sign visibility and legi-
bility.2 If an applicant is able to
show that a conforming sign at
his or her locality would com-
promise the federal standards,
and further that the proposed
sign would meet the federal
guidelines, the permitting
authority should grant the vari-
ance.  

The remaining three “circum-
stances” listed primarily address
environmental and aesthetic or
appearance factors.  These fac-
tors may also be addressed in a
design review or performance
section of a code, but in the
event a local government feels it
cannot administratively take on

a design/performance regulatory
responsibility, because of budget
or staff time constraints, the
variance section will provide an
avenue for redressing the possi-
ble adverse impacts of the code
in special cases.       

A provision requiring that the
permitting authority document
requests for variance and the
reasons approval or denial will
afford consistency of considera-
tion and application in the
process.  Such documentation
also provides a form of proof for
the permitting authority should
questions arise as to whether the
authority has acted fairly and
equitably in the granting or
denying of variances, or instead,
abused his or her discretionary
power.  
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Variance

Variance means a legal excep-
tion from application and
enforcement of an ordinance.
When requesting a sign permit,
an applicant may apply for a
variance from certain require-
ments of a sign ordinance.  

Customarily, a variance will not
be granted that would increase
the number of signs permitted
by an ordinance.  For all other
variance requests, the permitting
authority should carefully study
the sign proposal, giving consid-
eration to any extraordinary cir-
cumstances, that would cause
practical difficulty in complying
with the sign standards, or that a
variance in placement or size is

needed to ensure the sign can be
read by the typical viewer of
normal eyesight or visual acuity
such as required to obtain a dri-
ver’s license.  

The presence of any one or
more of the circumstances listed
below may be considered suffi-
cient to justify granting a vari-
ance.

1. Permitted signage cannot be
easily seen by passing
motorists due to the configu-
ration of existing buildings,
trees or other obstructions.

2. Permitted signage could not
be seen by passing motorists
in sufficient time to permit
safe deceleration and exit.  In
determining whether such

circumstances exist, the
width of the road, the number
of moving lanes, the volume
of traffic and speed limits
should all be taken into con-
sideration.

3. Existing signs on nearby
parcels would substantially
reduce the visibility or adver-
tising impact of a conforming
sign on the subject parcel.

4. Construction of a conforming
sign would obstruct the
vision of motorists or other-
wise endanger the health or
safety of passers-by.

5. Construction of a conforming
sign would require removal
or severe alteration to natural
features on the parcel, such
as but not limited to: removal
of trees, alteration of the nat-
ural topography, filling of
wetlands, or obstruction of a
natural drainage course.

6. Variance from certain sign
regulations would be offset
by increased building set-
back, increased landscaping,
or other such enhancements,
so that the net effect is an
improvement in appearance
of the parcel, compared to
the result that would be oth-
erwise achieved with con-
struction of a conforming
sign.

7. A sign that exceeds the per-
mitted height or area stan-
dards of the ordinance would
be more appropriate in scale
because of the large size or
frontage of the subject parcel
or building.

Finally, if the permitting author-
ity issues a variance permit, the
application for such variance
and the findings made in issuing

Variances and Discrimination

“In the late 1920's, the Supreme Court ruled that an excep-
tion or variance process must be a part of land use regula-
tion.  It is a fact, however, that such a process favors the
well-financed, well-educated, and well-connected. Exception
or variance processes are pervasive throughout The
Legislative Guidebook.  If a first-time entrepreneur has the
six to twelve months to wait, and the necessary revenue,
knowledge, and/or political connections, he or she might be
able to obtain a variance and overcome many of these
obstacles.  But this is far from the norm for the small busi-
ness community, and especially for the African-American
small business community.  The exception or variance
process subjects important factors like the functionality of a
district, motorists' visual acuity, the speed of traffic, and the
need for increased visibility in certain areas (such as areas
focused on impulse or a heavy volume of retailing, or where
people are unfamiliar with the area), to the lofty goal of pro-
moting ‘aesthetics’, and creates even more uncertainty for
the small business community.”

- Harry Alford, Chairman, 
National Black Chamber of Commerce1
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review.  But the only way
design review can be
effective and content-neu-
tral is if it is a process that
focuses solely on the
structure of the sign, and
not on its face.3 A subjec-
tive design review process
can be misused and result
in an unequal treatment of
permit seekers.   

Hence, if a sign code is
going to include a design
review process, it must be
just that:  a process.   It
cannot involve discre-
tionary authority to
approve of or deny a per-
mit application based on
subjective or content-
based criteria.  It must be
a process wherein the
applicant fills out a
detailed form explaining
the choices made in designing
the signage, and approval
depends on whether the applica-
tion forms are completely filled
out and whether structural and
safety codes are met.  Such a
process is the only way to
ensure that the planner, the plan-
ning commission, and the design
review board do not become
direct stakeholders in the busi-
ness or organization seeking a
sign permit.

The design review process will
avoid content interference if it is
simply a process.  The form
should ask a number of ques-
tions related to how the sign’s
design satisfies the standards set
forth in the code, such as how

its structure matches the design
of the building, or how the sign
conforms to the district’s design
or architectural theme.  Once the
form has been completed in its
entirety, and reviewed a permit
should be granted.  This type of
process helps guarantee equal
treatment.

Under one scenario, a design
review process could include
submission of color renderings
of all proposed signage for the
site, possibly including its on-
site context (such as building
and landscaping), followed up
by photographs when the work
is complete (as an alternative, an
on-site inspection could be
required).  The purpose of the

renderings is not to give
regulators an advance
look and veto-authority;
the purpose is solely to
force the applicant to
thoroughly think through
the sign’s design and how
it will fit into its context.
This process should per-
tain equally to all appli-
cants.

Design review should be
focused on the concept
that the sign itself can be
landscaping.  It does not
have to match the build-
ing or the zone or the
theme of the district in
order to be attractive and
functional.  It can blend
in with the geography,
enhance it, or stand out
from it.  It can incorpo-
rate vegetation planted in

its base, or present an unadorned
simplicity.  It can include a
water feature, or be formed from
plants or other natural materials.
Creative signage design is near-
ly limitless, and the design
review process should be
viewed as an opportunity for the
applicant to explore the possibil-
ities and find the option that
best suits the business’s budget
and communication needs.

A city wishing to reduce sign
clutter will likely need to allow
larger signs.  It is axiomatic that
if a business does not use win-
dow displays, product displays,
a signature building, or tempo-
rary signs, it will need a larger
sign.  If a city, through design
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Design Review and
Content Control

A sign code should include an
over-the-counter format for per-
mits.  A businessperson should
be able to read the code, design
the sign, and walk in and get a
permit.  This allows him or her
to do an economic analysis of
how the sign will help the busi-
ness and, if it will make the
business more profitable, be
confident of following through
on getting the sign without sub-
jective, unexpected roadblocks
complicating the matter and
making the process more time-
consuming and less beneficial.

When the rules are discre-
tionary, the regulating agency is,
in effect, making a social state-
ment against the least franchised
and most financially limited
businesses – the independent
businesspeople who do not have
the money or knowledge to
defend their business interests.  

Such policies can discourage
financial investment in a com-
munity, and may tip the balance
in favor of franchises and corpo-
rations, undermining the unique
character of a community.  In
effect, they tell small business
owners they must buy a
franchise if they want to

stay in business in the town.
The small, independent start-up
businesses most towns claim to
want are the most likely to fail
and the most in need of effective
signage.  When these businesses
fail, the owners personally bear
the brunt of the financial losses
of the business.

Assuming a city has recognized
the profile of the street, and
ensured that signs can have ade-
quate height, size, placement
and illumination to be read, how
can it then move on to fulfill its
goal of promoting aesthetics?

Many cities
turn to design
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Design review
should be
focused on the
concept that the
sign itself can
be landscaping.

3. Some hold the view that the structure is itself part of the overall communication and that design review should not address the structure
at all, other than for safety.  This view holds that compliance with district themes may only be voluntary, and that a sign designer may
specifically chose a structure that contrasts with a local theme in order to increase the sign’s conspicuity.

A sign that is oriented to quickly mov-
ing traffic that needs time to safely
respond to it should be granted a vari-
ance allowing it sufficient size and
height to function as intended.



nesses, and, on the other hand,
[it] will be injecting a dose of
uncertainty in an otherwise com-
petitive environment.”

Saade described a scenario com-
paring the expected impacts of
an amortization policy on two
businesses located in the same
trade area.  Business A was
already established in the area.
Its sign was nonconforming and
subject to amortization.
Business B had just opened and
its new, legal sign was smaller
and less visible than the sign of
Business A.  He opined that peo-
ple familiar with the area were
unlikely to notice Business B’s

sign because it was less obvious
and they did not know to even
look for it.  “From Business B’s
perspective,” he said, “the diffi-
cult and risky circumstances
inherent in starting a new busi-
ness are exacerbated by its rela-
tive invisibility.”

“Regardless of the innovation
that Business B brings to the
market,” he continued, “con-
sumers in that market will not
know that when making purchas-
ing decisions.”  This, he
explained, results in inefficient
allocation of resources, with
consumers less well off.  He
continued, “The uncertainty and

the resulting inefficiencies are
not due to Sign A, but to the
requirement that Sign B cannot
look like Sign A.”

Saade concludes that amortiza-
tion “accomplishes only one goal
in economic terms.  It controls
entry.”

review or any other means, is
attempting to concentrate the
business’s speech into one sign,
it must be willing to allow a
larger sign.

In summary, when a business
owner is involved in the process
and expected to spend time pon-
dering the design of his or her
sign in relation to the business
location and strategy, as well as
the safety and aesthetic goals of
the community, he or she will
ultimately design an effective
and attractive sign.  The regulat-
ing agency assesses the sound-
ness of the construction of the
sign structure rather than the
communication elements (text
and graphics) of the sign, and
uses the design review process
as a tool to aid the business in
making a well-informed deci-
sion.  The result will be more

aesthetically pleasing and func-
tional than a sign designed
under more rigid restrictions.

Nonconforming
Signs

Many cities use a nuisance argu-
ment (most often citing traffic
safety) as a reason to prohibit
certain signs.  Typically, the
“nuisance” signs that are banned
include large signs, tall signs, or
electronic message centers.  At
the same time, signs that were
legally constructed prior to the
passage of the code, but which
would become nonconforming
under the new code, are usually
grandfathered.

It is one of the most interesting
ironies in sign regulation.  A city
cannot grandfather a public haz-
ard.  If an electronic message

center, for example, is a nui-
sance – if it is a danger to the
public because it is a distrac-
tion to motorists – it must be
abated, not grandfathered.  

This poses a thorny problem
for regulators.  If electronic
message centers are banned for
safety reasons, and all such
existing signs must be abated,
then time and temperature
units must also be abated, and
the city itself is precluded
from using electronic message
centers – even for highway
warnings.  That in itself would
put the policy at odds with the
factual data and policy pro-
duced by the Federal Highway
Administration.  In addition,
the Supreme Court generally
does not approve of a blanket

ban of a particular speech mech-
anism.4

Because the research does not
support the blanket assertion
that signs are a traffic hazard,
abatement of signs for that rea-
son would be imprudent.  

Amortization

In 2001, Radwan Saade, an
Economist in the Office of
Advocacy of the U.S. Small
Business Administration, penned
a letter for general distribution
in which he wrote a sobering
analysis of the results one could
expect in cases where amortiza-
tion policies were adopted.

“On the one hand,” he said, “it
will be worsening the business
circumstances of new entrants
who are bound to be small busi-
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4. See City of Ladue v. Gilleo, 512 U.S. 43 (1994).

If an electronic message center, for example, is a nuisance –
if it is a danger to the public because it is a distraction to
motorists – it must be abated, not grandfathered.

Increasingly, landscaping require-
ments are resulting in blocked sig-
nage.  While pursuing an increase in
vegetation, cities need to work with
their business community to ensure
that the signs can still function.
Variances can provide opportunities
to satisfy both needs.
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