
Equal protection, or even due
process can be violated when
laws discriminate against an
identifiable person or group.
When a sign code – whether
intentionally or unintentionally
– distinguishes between and
classifies speakers in a manner
that affects fundamental rights
protected by the First
Amendment, this is discrimina-
tion.  Frequently, this discrimi-
nation is a systemic problem,
particularly with regards to the
granting of variances and the
use of design review boards.  If,
for example, corporations,
churches, schools, and other
institutions and businesses are
allowed the carte blanche right
to advertise their function

through architecture, or are
granted variances because they
have “political clout,” or are
“important” members of the
community, or hire competent
attorneys to represent them, then
the well-financed and well-con-
nected are being favored while
less organized individuals or
groups are being subjected to
discrimination.

Cities are required to have an
exception or variance process.
A restrictive sign code, com-
bined with an amortization poli-
cy and a biased variance
process, creates a virtual
monopoly for existing business-
es.  The combination creates an
environment in which selective

attacks upon – or favoritism of –
particular businesses is possible.
Although this activity may be
illegal, it is all too common
because the small businesses
that are victimized by it rarely
have the knowledge or financial
resources to take matters before
the courts.

Newcomers and those business
owners who lack either the
knowledge or funds to navigate
through the complex environ-
ment of codes, permits, and
variances are, in effect, segre-
gated out for discrimination.
Existing merchants usually
retain an advantage because
their signs are larger, brighter,
and more effective than the
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Development agreements that include
strict sign limitations have proven to be
an effective tool for censorship of com-
mercial speech.  It avoids public chal-
lenges the come with a public review
process, and developers often do not
realize the restrictions are not part of the
necessary process of project approval.
Tenants who sign the lease agreement
are trapped with signage that does not
work effectively for their business.

1. See Nectow v. Cambridge, 277 U.S. 183 (1928).

The Signage Sourcebook



which had formerly had lenient
sign codes would be given pref-
erence.3

A Request for Proposal that
would have elicited bids from
individuals who are cognizant of
sign users’ rights under the law
would have asked that the con-
sultant provide a list of  at least
five codes he or she had written
that had held up under legal
analysis, and that had been
demonstrated to have fulfilled
their purpose and intent state-
ments.

A vast amount of legislation has
been written to protect various
sub-groups of Americans from
discrimination and from restric-
tions on speech.  Yet, for many
years, the small business has
continually been singled out for
discrimination. 

It is time to consider special leg-
islation to protect the small
business from discriminatory
sign codes that prevent them
from the speech that would
allow them to fully participate
in our economy.  Special penal-
ties should be developed as a
deterrent in the event that busi-

nesses face such code restric-
tions.

Development
Agreements

Some cities are beginning to use
development agreements as a
planning tool.  Unfortunately,
this tool can become a means of
prior restraint for the tenants’
signage packages.  Typically, in
this process the real estate
developer, through the land use
process, enters into an agree-
ment with the municipality
which includes severe restric-
tions on the commercial signage
which will later be installed by
tenants of the developer.  The
tenants are presented with
severe restrictions with rights
and latitutdes earlier bargained
away.

As part of negotiations neces-
sary to gain permit approval for
a multi-tenant development, the
city will convince the developer
to include signage restrictions in
the development plan in order to
gain desired approvals.  Often,
these restrictions are more strin-
gent than those contained in the
overall city ordinance.  Few
developers realize this is not

part of the necessary process
to gain planning staff approval
of their project.

Once the developer agrees to
include the restrictions in the
development plan, he or she is
then persuaded to require that

tenants conform to the develop-
ment agreement’s signage plan
as a condition of their lease.
The unsuspecting tenant may be
trapped by multiple layers of
legal agreements and the active
participation of the city in
enforcing the signage restric-
tions.

This concept is becoming more
popular with development appli-
cations.  By transferring discre-
tionary authority from the city’s
elected officials to staff, the
development agreement concept
creates a discriminatory process
of land use control with little
accountability to the public.  

This concept is proving to be
problematic, resulting in censor-
ship of commercial speech and
avoidance of the public review
process.  The tenants, who have
already signed a lease agree-
ment and invested all available
capital in the business, typically
believe they must accept the sit-
uation.  Because they must sur-
vive with inadequate signage,
their potential success can be
permanently harmed.  
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2. 86 F.Supp 2d 744, 779 (N.D. Ohio, 2000).
3. The Request for Proposal, dated August 15, 2001, sought bids to produce a sign code
with provisions for amortization and a design review process.  Specifically, the RFP stat-
ed, “Previous experience with preparation of sign ordinances in communities with
lenient existing sign ordinances is particularly desired,” and requested “five examples of
previous regulation development.”

incoming competition.  This
kind of barrier to entry in the
marketplace is common
throughout Europe, where con-
sumers consequently suffer from
higher prices, less variety, and
less innovation, while merchants
benefit from a captive consumer
base, low marketing costs, and
minimal competition.

Discrimination in sign codes can
occur in a number of ways.  In
the city of North Olmsted, Ohio,
a highly restrictive sign code
was challenged in court.  As one
example of the discrimination
displayed in the code, the city,
citing “safety and aesthetics,”
banned certain free-standing
pole signs (mostly on-premise
business signs).  At the same
time, it exempted other free-
standing pole signs (notably
public signs) of similar con-
struction.  In North Olmsted
Chamber of Commerce v. City of
North Olmsted,2 the Court stat-
ed, “It is beyond reason to think
that the signs of public or semi-
public entities are inherently
safer or more aesthetically
pleasing than the signs of busi-
ness entities, or that the sign of
a local service organization is

safer or more beautiful than that
of a private or international
organization.”

Further showing the discrimina-
tion inherent in the North
Olmsted sign code, the signs to
which the City most objected
were primarily signs that
already violated the building
and electrical code.  The City
had passed a highly restrictive
sign code, on the basis of a sup-
posed rational relationship
between the code and public
safety, yet it did not display the
will to take down signs that did,
in fact, endanger public safety.
Consequently, many retailers
questioned the veracity of the
stated motivation for the sign
code.

Sign size limits can also lead to
discrimination, as the content
and quality of the speech is
thereby limited.  If the message
cannot be artistically presented
within that limited space and
still retain legibility, it must
either be shortened or its presen-
tation must be simplified.  

In today’s wide-ranging multi-
media environment, any time

the number of words or symbols
that can be used are limited,
unanticipated discrimination is
the result.  

For example, a large corpora-
tion’s logo may be so complex
that it would completely confuse
a foreigner, yet it may commu-
nicate a great deal of informa-
tion instantly to the great bulk
of American consumers who
recognize it following a national
multi-media advertising cam-
paign.  It takes little imagination
to see that a limit on the amount
of copy allowed on a sign could
bias the process in favor of the
large corporation, which spend
millions of dollars building
brand equity, and against the
local competitor with a relative-
ly unknown logo.

Discrimination can even occur
as a result of the bidding
process for the contract to write
a sign code.  Recently, in what
is becoming a common Request
for Proposal, a central city in
North America sought a consult-
ant to write its sign code.
Consultants who had previously
written at least five restrictive
sign codes for communities

Sign size limits can lead to dis-
crimination, as the content and
quality of the speech is thereby
limited.  If the message cannot
be artistically presented within
the limited space and still retain
legibility, it must either be short-
ened or its presentation must
be simplified.  Meanwhile, cor-
porate logos, such as the
example to the right, are so
easily recognized that words
are not even necessary.


