
Strengthening and Clarification of 

Commercial 
Speech Protections 
Virginia Pharmacy was fol
lowed by a series of First 
Amendment cases which 
expanded recognition of protect
ed speech and clarified the com
mercial speech protections 
established in prior First 
Amendment cases. 

In Linmark Ass 'n v. Township of 
Willingboro, ' the Court refused 
to accept a time, place and man
ner defense of an ordinance pro
hibiting "For Sale" signs on res
idential lawns. The purpose of 
the ordinance was to stop "white 
flight" from the racially inte
grated community. Just as it 

I . 431 U.S. 85 (1977). 
2. !d. at 93 , 94. 
3. 433 U.S. 350 (1977). 

Real estate signs can 
do what newspaper 
advertising and real 
estate listings cannot, 
because those alterna
tives involve "more 
cost and less autono
my than signs, are 
less likely to reach 
persons not deliberate
ly seeking sales infor
mation, and may be 
less effective," accord
ing to the Court. 

had in Virginia Pharmacy, the 
Court rejected the use of a 
speech limitation to accomplish 
an otherwise justifiable objec
tive which might be obtained by 
some other means. Moreover, 
the prohibition on the commer
cial communication was not 
concerned about time, place 
(front lawns), or manner (signs) 
of the speech, but rather on the 
content of the speech ("For 
Sale"), and on that basis alone, 
the speech was banned.2 

The law was struck down 
because it restricted the free 
flow of truthful commercial 

information, and, importantly, 
because it did so without allow
ing for' alternative methods of 
communication. The Court rec
ognized that the signs could do 
what newspaper advertising and 
real estate listings could not, 
because those alternatives 
involved "more cost and less 
autonomy than signs, are less 
likely to reach persons not 
deliberately seeking sales infor
mation, and may be less effec
tive." 

In Bates v. State Bar of 
Arizona,3 attorneys placing a 
number of newspaper and other 
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advertisements for a "legal 
clinic" with "legal services at 
very reasonable fees ," and list
ing their fees for various serv
ices were charged with violat
ing the State Supreme Court's 
disciplinary rule prohibiting 
them from advertising prices. 
The State's goal was to pre
serve the professionalism of 
attorneys and prevent them 
from misleading the public 
about the cost of services. 
Justice Blackmun, who deliv
ered the opinion of the court, 
wrote, "Obviously the informa
tion of what lawyers charge is 
important for private economic 
decisions by those in need of 
legal services. Such information 
is also helpful, perhaps indis
pensable, to the formation of an 
intelligent opinion by the public 
on how well the legal system is 
working and whether it should 
be regulated or even altered." 
Comparing the case to Virginia 
Pharmacy, Blackmun observed 
that "the disciplinary rule serves 
to inhibit the free flow of com
mercial information and to keep 
the public in ignorance." 

The Court additionally recog
nized two important facts about 
commercial advertising: first, 
that "advertising is the tradition
al mechanism in a free market 
economy for a supplier to 
inform a potential purchaser of 
the availability and terms of 
exchange" and second, that it 
grants entry into the market. 
Blackmun wrote, "In the 
absence of advertising, an attor
ney must rely on his contacts 
with the community to generate 
a flow of business. In view of 
the time necessary to develop 
such contacts, the ban in fact 

serves to perpetuate the market 
position of established attor
neys. Consideration of entry 
barrier problems would urge 
that advertising be allowed so 
as to aid the new competitor in 
penetrating the market." 

The next· year, the Court had 
further opportunity to clarify 
the nature of protected com
mercial speech. In First 
National Bank of Boston v. 
Bellotti,4 the Court established 

the free speech rights of corpo
rations when it ruled corporate 
campaign expenditures were 
speech protected under the First 
Amendment. The Court found 
that speech - and in this case, 
commercial speech - "serves 
significant societal interests" 
wholly apart from the speaker's 
interest in self-expression, and 
that the identity of the speaker 
does not determine whether the 
speech itself is protected. The 
Court held that even corporate 
speech furthers the First 
Amendment purpose of foster
ing a broad forum of informa
tion to facilitate self-govern-

ment. 

But the Court did not erase the 
distinctions between commercial 
speech and other speech. 
Rather, in Ohralik v. Ohio State 
Bar Ass 'n ,S the Court attempted 
to clarify the distinction for pur
poses of determining when 
broader regulation is permissi
ble. Justice Powell, in deliver
ing the opinion of the Court, 
wrote, 

Expression concerning purely 
commercial transactions has 
come within the ambit of the 
Amendments protection only 
recently. In rejecting the 
notion that such speech 'is 
wholly outside the protection 
of the First Amendment, ' ... we 
were careful not to hold 'that 
it is wholly undifferentiable 
from other forms' of speech. 
We have not discarded the 

4. 435 U.S. 765, 776 (1 978). 
5. 436 U.S. 447 (1978). 

'common-sense ' distinction 
between speech proposing a 
commercial transaction, which 
occurs in an area traditionally 
subject to government regula
tion, and other varieties of 
speech. To require a parity of 
constitutional protection for 
commercial and noncommer
cial speech alike could invite 
dilution, simply by a leveling 
process, of the force of the 
Amendments guarantee with 
respect to the latter kind of 
speech. Rather than subject 
the First Amendment to such a 
devitalization, we instead have 
afforded commercial speech a 
limited measure of protection, 
commensurate with its subor
dinate position in the scale of 
First Amendment values, while 
allowing modes of regulation 
that might be impermissible in 
the realm of noncommercial 
expression. 

Shifting the Burden 
of Proof 

Land use planning that has been 
driven by selfish motives can 
quite easily produce negative 
results for private property own
ers. Inherent in land use plan
ning and zoning is the potential 
for institutionalizing social bias
es. This is made possible by 
means of a process that ~an be 
influenced by the desire of some 
individuals to use it to enhance 
their own occupational opportu
nities, aid their friends or politi
cal allies, or increase the value 
of particular parcels of land. 
Until the 1980s, land use deci
sions were often based on 
unproven assertions, a situation 
that exacerbated the problems 
faced by property owners. An 
aggrieved property owner was 
forced to bear the burden of 
proving that the assumption on 
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which the regulation was based 
was false. Because of the 
excessive costs involved, this 
was nearly impossible in practi
cal terms. Rarely did one per
son on one property have the 
means to challenge the basis for 
a zoning decision; most were, in 
effect, forced to submit to it. 

The Court was growing less and 
less comfortable with the way 
the states' interference with 
basic rights was expanding as 
they were subject only to the 
Rational Basis standard of judi
cial scrutiny. If the states con-

. tinued to base this interference 
on unproven opinions, forcing 
the citizens to bear the burden 
of proving the opinions were 
wrong, people would lose confi
dence in their government. 

In Central Hudson Gas & Elec. 

6. 44 7 U.S. 557, 566 ( 1980). 
7. Jd. at 566, n.9. 
8. 101 S.Ct. 2882 (1981 ). 
9 . . 455 U.S. 191 ( 1982). 

Corp. v. Public Service Comm 'n 
of New York, 6 involving a chal
lenge to a New York state law 
that totally prohibited public
utility advertising, the Court 
began to step in. The state 
asserted that such advertising 
would increase consumer 
demand, thereby leading to 
increased energy consumption, 
which directly contradicted the 
state's interest in energy conser
vation. The Court adopted a 
four-part "balancing test" to 
decide the issue: 

1. The court must first ask if the 
commercial speech at issue 
concerns "lawful activity" 
and is not "misleading." (If 
the answer here is negative, 
then no protection is afford
ed, and the inquiry is ended.) 

2. The court must ask if the 
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government interest served 
by the regulation is substan
tial. (If the answer here is 
negative, then the First 
Amendment will be seen as 
invalidating the regulation, 
because speech should not be 
limited for insubstantial rea
sons.) 

If the answer to both of the first 
two questions is affirmative, the 
court must then determine the 
following: 

3. Does the regulation directly 
advance the government's 
interest? 

4. Is the regulation no more 
extensive than necessary to 
serve that interest? 

In applying this test to the facts 
of the public utility case, the 
Court found that the ban failed 
the fourth requirement because 
the state could achieve its goal 
by requiring that the utility 
include in its advertisements 
information regarding energy 
conservation. And while still 
paying deference to the "com
monsense differences" between 
commercial and noncommercial 
speech, the Court clearly articu
lated more scrutiny of restric
tions on commercial speech than 
the deferential standards of "rea
sonable" or "rational," or "not 
arbitrary and capricious," which 
normally had been applied to 
test the validity of government 
regulation of purely economic 
interests. 

Central Hudson for all practical 
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purposes marked the end of 
Rational Basis review for sign 
codes and replaced that standard 
with the Intermediate Scrutiny 
test for commercial speech regu
lation. The Court said that 
although the special nature of 
commercial speech may require 
less than Strict Scrutiny of its 
regulation, entirely suppressing 
commercial speech in pursuit of 
a nonspeech related policy 
"could screen from public view 
the underlying government poli
cy." The Court, therefore, had 
not recently "approved a blanket 
ban on commercial speech 
unless the speech itself was 
flawed in some way, either 
because it was deceptive or relat
ed to unlawful activity."7 

Metromedia Inc. v. City of San 

Central Hudson. In that case, 
the city's sign ordinance permit
ting on-premise signs while ban
ning off-premise signs was chal
lenged by Metromedia, Inc., an 
outdoor advertising company. 
The city had advanced two rea
sons for its ban on outdoor 
advertising: first, that the signs 
significantly degraded the attrac
tiveness of the community, and 
second that they compromised 
traffic safety. During the course 
of the case, San Diego conduct
ed a scientific study of signage. 
The City realized that its sign 
code was manipulating a phe
nomenal communication system 
that was very efficient at allocat
ing resources and that the signs 
in no way caused traffic acci
dents. In summary judgment, it 
stipulated to those two facts. 

Diego8 was the first in 
a series of U.S. 
Supreme Court deci
sions on signage regu
lation that followed 

Aesthetics are 
subjective: what 
one finds quaint, 
another finds silly; 
what one finds 
elegant, another 
finds austere. 

The Court had 
a tremendous 
amount of dif
ficulty with 

the case, which resulted in five 
separate opinions. None of the 
five opinions represented a 
majority of the Court's members, 
but the Court did rule 6 to 3 that 
the sign ordinance was unconsti
tutional. Two justices felt the 
city had hot established a suffi
cient interest in aesthetics and 
traffic safety (although the city 
had already stipulated that this 
was not a traffic safety issue). 
Four justices found the ordi
nance favored commercial 
speech over noncommercial 
speech because commercial 
speech could be displayed on on
premise signs, while non-com
mercial speech could not. Thus, 
the regulation was not content

neutral. 

One year later, the Court spelled 
out its thinking on the regulation 
of commercial speech, in a case 
known as In re R.MJ. 9 The 
decision invalidated sanctions 
that had been imposed on an 



attorney who violated advertis
ing standards because the State 
was unable to show that the 
advertising was misleading or 
that any substantial government 
interest was served by the stan
dards. Justice Powell, who 
delivered the opinion of the 
Court, wrote, 

"Commercial speech doctrine, 
in the context of advertising 
for professional services, may 
be summarized generally as 
follows: Truthful advertising 
related to lawful activities is 
entitled to the protections of 
the First Amendment. But 
when the particular content or 
method of the advertising sug
gests that it is inherently mis
leading or when experience 

has proved that in fact such 
advertising is subject to abuse, 
the States may impose appro
priate restrictions. Misleading 
advertising may be prohibited 
entirely. But the States may 
not place an absolute prohibi
tion on certain types of poten
tially misleading information 
. . . Even when a communica
tion is not misleading, the 
State retains some authority to 

This sign offers the 
reader a wealth of 
information he may 
find important - the 
name of a restaurant 
at which valet parking 
is available, the type 
of location at which 

------- -==;:;;;; his car is likely to be 
parked by the valet, 
and the city codes 
with which the serv-
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regulate. But the State must 
assert a substantial interest 
and the interference with 
speech must be in proportion 
to the interest served ... 
Restrictions must be narrowly 
drawn, and the State lawfully 
may regulate only to the extent 
regulation furthers the State s 
substantial interest." 

In the midst of this expanding 
Supreme Court protection of 
individuals' rights and protected 
speakers, a key event occurred: 
the 1980 failure of the savings 
and loans. In response, 
Congress in 1989 passed the 
Financial Institutions Reform, 
Recovery and Enforcement Act 
(FIRREA). Title 11 of the FIR
REA was the government's first 

serious look at land 
value procedures, or in 
other words, appraisal -
the act of attaching a 
neutral opinion of value 
to real estate. This for
mal recognition of the 
value of private proper
ty worked to weaken 
the authority of the 
state in land use deci
sions. If the govern
ment was to be 
involved as a lender, it 
had to become more 
aware of how its actions were 
affecting the value of the prop
erty serving as collateral on its 
loans. 

That same year, the Court fur
thered its limits on state authori
ty in the regulation of commer
cial speech in Board of Trustees 
of State University of New York 
v. Fox. 10 Here, the Court found 
that the regulation of commer
cial speech required something 
more than "mere reasonable
ness." The "something more" 
was: 

... a fit between the legisla
ture s means and ends - a fit 
is not necessarily perfect, but 
reasonable,· that represents 
not necessarily the single best 
disposition but one whose 
scope is in proportion to the 
interest served; that employs 
not necessarily the least 
restrictive means but ... a 
means narrowly tailored to 
achieve the desired objective. 

The Intermediate Scrutiny-test, 
as strengthened by Fox, was 

10. 492 U.S. 469 (1989). 
507 u.s. 410 (1993). 

used by the Court four years 
later to decide Cincinnati v. 
Discovery Network. " In that 
case, Cincinnati had attempted 
to ban commercial newsracks 
containing advertising publica
tions and located on public 
property, but leave other news
racks containing newspapers 
and in place. This would have 
eliminated only 62 of the city's 
more than 1500 newsracks 
located on public property. The 
City claimed the ban would pro
tect the safety and aesthetics of 
the community. The Court 
overturned the ban, saying that 
the paltry reduction in the over
all number of newsracks that 
would occur with the ban could 
not justify the regulation. 

Furthermore, the Court wrote, 
"In our view, the city's argu
ment attaches more importance 
to the distinction between com
mercial and noncommercial 
speech than our cases warrant 
and seriously underestimates the 
value of commercial speech." 
The Court continued, "Not only 
does Cincinnati's categorical ban 
on commercial newsracks place 

too much importance 
on the distinction 
between commercial 
and noncommercial 
speech, but in this 
case, the distinction 
bears no relationship 
whatsoever to the par
ticular interests that 
the city has asserted . 
It is therefore an 
impermissible means 
of responding to the 
city's admittedly legiti-
mate interests." 

(emphasis in original). 

Finally, the Court determined 
that the ban could not be consid
ered a valid content-neutral reg
ulation of "time, place, and 
manner" because the very basis 
for the regulation was the differ
ence in content between com
mercial and noncommercial 
newsracks. 

The Cincinnati newsrack ban 
provides a classic example of 
"rational relationship" logic in 
action. In an attempt to deal 
with a legitimate problem (i.e. 
public safety and aesthetics), 
cities frequently pass regulations 
(i.e. banning commercial news
racks from public property) 
based on rational-sounding rea
sons (i.e. commercial publica
tions tend to proliferate, are not 
well-maintained, and pose a 
hazard in the right-of-way), 
without scientific analysis that 
would prove whether the regula
tion will address the problem 
(i.e. a study showing that the 
regulation will only rid the city 
of 62 of its 1500+ newsracks). 
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